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Before the
Tennessee Regulatory Authority
Nashville, Tennessee

IN RE:

GENERIC DOCKET ADDRESSING DOCKET NO. 00-00523

RURAL UNIVERSAL SERVICE

' un e N N '

BRIEF OF THE RURAL INDEPENDENT COALITION
IN RESPONSE TO MOTIONS FOR RECONSIDERATION
OF THE HEARING OFFICER’S ORDER DATED MAY 6, 2004

The Rural Independent Coalition (hereafter referred to as the “Coalition” or the
“Independents”) respectfully files this Brief in response to the Motions filed by BeliSouth

|
Telecommunications, Inc. (“BellSouth”) and the “CMRS Providers” on May 17, 2004 in which
|

these parties seek reconsideration of thé Hearing Officer’s Order Granting In Part The Petition

For Emergency Relief And Request F or! Standstill Order By the Tennessee Rural Independent

Coalition (the “May 6 Order”) issued in this proceeding on May 6, 2004.
|

i
I. Introduction and Incorporation of Prior Pleadings

|
The Coalition welcomes this opportunity for the full panel to review the May 6 Order on
r

the expedited basis established at the May 24, 2004, Conference of the Authority. The matter

before the Authority is neither as comp’lex nor convoluted as the lengthy pleadings in this

proceeding may otherwise suggest. |
|

The facts are straight-forward: i‘BellSouth has terminated traffic over a long period of

time to the Independent networks. In the past BellSouth compensated the Independents for
r

|
I




traffic, including traffic originated on wireless carrier networks. The compensation to the
Independents was provided in accordanccl‘: with terms and conditions referred to in the May 6
Order as the “Interconnection Arrangeme;lznts.” These Interconnection Arrangements have been
the subject of a prior Order in this proceefding which was affirmed by the Authority. BellSouth
unilaterally decided to cease paying the I|ndependents for the termination of thus traffic, thereby
disregarding the standing Order of the ALthority.

The application of the law to these facts 1s equally straight-forward. BellSouth has

|
attempted to justify its disregard for the ]Authority’s standing Order on the basis that somehow

the federal statutory rules and regulatlonl!s regarding interconnection can automatically alleviate
BellSouth from its continuing obligations to the Independents in Tennessee. No federal law or
regulation, however, preempts the existing obligations of BellSouth. BellSouth has made similar
attempts in other States to avoid its continuing obligations before those obligations are modified
or terminated by appropriate statutory alnd regulatory processes. In these other States, the
Independents and BellSouth have, often with the meditative assistance of the State regulatory
authority, reached compromise resolution within a framework similar to that established by the
May 6 Order.

In Tennessee, however, BellSouth has not elected to enter into a similar compromise. In
the absence of compromise and agreement among the parties, the Coalition respectfully submits
that the Authority’s prior decision should be fully enforced and that BellSouth should be required
to honor the terms and conditions of the Interconnection Arrangements in accordance with the
standing Order of the Authonty.

The May 6 Order addresses the long pending Petition For Emergency Relief And Request

For Standstill Order By the Tennessee Rural Independent Coalition (“Coalition Petition”). The




need for the Coalition Petition arose as a result of BellSouth’s disregard for a standing Order of
the Authority. The Coalition respectfully; asks that the Authority maintain the integrity of its
processes and procedures by enforcing its standing Orders and, accordingly, granting the
Coalition Petition. Pursuant to enforcement of the effective Order of the Authority, the
Independents are rightfully entitled to payments withheld by BellSouth 1n an amount determined
by the application of the terms and conditions in place prior to the issuance of the Hearing
Officer’s December 29, 2000 Order 1n this proceeding which was affirmed by the full Authority.'

The dispositive facts and applicable regulation and law relevant to the May 6 Order have
been fully set forth on the record by the Coalition in the prior filings submitted in this
proceeding. The Coalition respectfully seeks to balance administrative efficiency with a desire to
ensure that all matters relevant to the Motions for Reconsideration are presented to the full panel
of the Authority. Accordingly, the Coalition respectfully incorporates herein by reference and
attaches hereto the following documents:

1) Attachment A - Brief of the Rural Independent Coalition filed February 27, 2004.

2) Attachment B - Reply Brief of the Independent Coalition filed August 16, 2002, and

included as an attachment to the February 27, 2004, Coalition Brief. This Brief includes

an attachment of the Initial Brief of the Rural Independent Coalition filed on November

9, 2000.

3) Attachment C — Reply Brief of the Rural Independent Coalition filed March 8, 2004.

In the Motions for Reconsideration of the May 6 Order, neither BellSouth nor the CMRS
providers offer any new argument of fact or applicable law that is not fully addressed in the prior

Coalition pleadings incorporated by reference and attached hereto. In addition to the discussions

1 See, Order Denying BellSouth's Petition ]l’or Appeal and Affirming the Imitial Order of Hearing Officer (May 9,
2001). See also, May 6 Order, p 12-13 where the Hearing Officer accurately states the status and applicability of
the relevant standing Order of the Authority
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of fact and law set forth in these attached/pleadings, the Coalition offers a brief response below
to the discussions set forth by BellSouth Timd the CMKS Providers in the Motions for
Reconsideration. Prior to responding to/the Motions, however, the Coalition respectfully
provides a summary of the single 1ssue addressed by the May 6 Order, the compensation due to
the Independents from BellSouth in accordance withl the standing Orders of the Authority.

II. Background and Summary: The TRA Should Enforce Its Standing Orders in Full and

Grant the Coalition Petition.

A. The Coalition Petition was Filed to Address BellSouth’s Disregard for the
Authority’s Effective Order.

The Coalition Petition was filed because BellSouth arbitrarily decided to cease payments
due to the rural Independents associated with the termination of certain traffic. The traffic that is
the subject of this dispute 1s traffic that/originates on the network of a commercial mobile radio
service (“CMRS”) provider. On April 2, 2003, BellSouth transmitted a letter to Director Jones
indicating that BellSouth would discontinue making payments to the Independents with respect

to this “CMRS traffic.” BellSouth had up until this point compensated Independents for the

termination of the “CMRS traffic” in accordance with the terms and conditions of the

2 The Coalition 1s obligated to point out the factual inaccuracies and the maccurate application of law and
regulation set forth by other parties | In doing so, the Coalition respectfully notes the Hearing Officer’s
observation regarding ‘“‘he-said-she-said type accusations hurled between the parties in the briefs ” May 6
Order, p 15. This comment raises a perplexing question for the Coalition' what 1s the proper course of
response when faced with inaccurate factual and legal attacks by other parties? The Coalition concludes
that the interests of 1ts members and ‘the rural communities and subscribers they serve require a full and
forceful response The Coalition respectfully takes exception to any suggestion or imphication that the
Coalition mitiated any “he-said-she- lsald” accusation against any party The Coalition and its
representatives stand ready, willing and able to discuss any matter or aspect of this proceeding with any
member of the Authonty or 1ts Staff The Coalition did indeed 1mtiate accusations based on fact and law 1n
order to protect 1ts members and to seek enforcement of their existing rights  And, the Coalition has
responded forcefully to naccurate charges and innuendo. The Coalition respectfully urges that the
Authority not confuse forceful argu}nents' based on fact and law with “he-said-she-said” accusations based

]
on musstatement or muscharacterization of fact and law

3 The Coalition offers this “Summary” to assist the Authonty 1n 1ts review. The relevant facts and applicable
law and regulation are fully set forth n the prior pleadings subnutted by the Coalition and attached hereto
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Interconnection Arrangements that the Authority required BellSouth to maintain until modified
or terminated by the Authority. E

BellSouth’s Apnl 2, 2003, corre;pondence to Director Jones did not ask for Authority
permission to modify 1ts obligations; it merely set forth a pronouncement of the action BellSouth
determined to take. At the time that BellSouth took this unilateral action contrary to existing
Order of the Authority, the Coalition, through 1ts representative members, had been engaged in
an ongoing series of discussions and negotiations with BellSouth regarding potential changes in
the interconnection arrangements between BellSouth and each Independent. As a result of those
ongoing discussions, the Hearing Ofﬁceir had, at the request of both BellSouth and the
Independents, held the matters in this proceeding in abeyance.

B. The Independents have not had their “heads in the sand” with respect to any
aspect of this proceeding. The Coalition has sought to protect individual Independent
company rights while concurrently pursuing compromise.

When BellSouth took the unilategal measure of ceasing payment to the Independents, the
Coalition faced a dilemma. Coalition mémbers were concerned that BellSouth had successfully
convinced the TRA that the Independents had their “heads in the sand” with respect to the need
to modify existing interconnection arrangements. Whether this concern was warranted or not,
the Coalition members were resolute with respect to their intent to demonstrate that any such
characterization is false. The Independents had, in fact, invested considerable effort and
resources in the development of a new ur}iversal service rate design plan that would significantly
modify BellSouth’s existing interconnection obligations to the Independents. The Coalition had

|
i

anticipated presenting this plan to the Auithority on a joint basis with BellSouth, and continues to

4 Irrespective of the concern regarding any preconceptions formulated at the TRA, 1t did turn out that thus
theme 1s a recurring one 1n BellSouth’s pleadmgs See, e g, BellSouth Telecommunications, Inc 's Motion
For Reconsideration of Hearing Officer s Order Dated May 6, 2004 (the “BellSouth Motion™) ,p 3
(“(The ICOs continue to steadfastly refuse to'do what 1s necessary to operate in this new world ”

'
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be ready and willing to pursue this proppsal.‘f

The Coalition sought both to proitect %the individual company rights of its members and to
demonstrate to Director Jones and the erlltire:Authority that their heads were “not in the sand.”
Accordingly, the Coalition filed the Coallitioh Petition, but concurrently indicated willingness to
continue good-faith discussions with BellSouth. Beyond a willingness to continue to talk, the
Independents “put their money where théir mouths were.” The Independents agreed with
BellSouth that the Coalition Petition could be held in abeyance while negotiations continued for
90 days. And, the Independents agreed t‘o reduce the compensation amount owed by BellSouth
to 3 cents per minute for the last thirty d;in of that 90-day period.®

The Hearing Officer approved the agreement of BellSouth and the Independents to hold
the Coalition Petition in abeyance in an 6rder issued May 5, 2003. In the May 5 Order, the
Hearing Officer “directed the Coalition a:nd BellSouth to send correspondence to CMRS
providers that have effective meet-point billing agreements with BellSouth inviting them to
participate in negotiations and to file reports on the status of their negotiations with the CMRS

providers at regularly scheduled intervals.””

5 See, e.g., Attachment C, p. 25.

6 BellSouth’s claims that the Coalition has only tried to maintain current compensation rates under the
existing Interconnection Arrangements 1s belied by the willingness of the Independents to compromuse and
the agreement to reduce sigmficantly the compensation rate to 3 cents while negotiations continued
BellSouth 1s simply mcorrect when 1t tnes to gamn the sympathies of the Authority with statements such as
“They (the Independents) are hopeful that as long as BellSouth 1s footing the bill, they will receive more
money (approximately 7 cents per mmuté of use 1 access charges) ..” BellSouth Motion, p 6. Contrary
to BellSouth’s claim, the Independents demonstrated their w1llmgness to move by more than 50% from the
7 cent rate to which BellSouth claims the Coalition has clung

7 May 6 Order, p 6 citing the Hearing Officer’s May 5, 2003 Order The Coalition respectfully notes that
the Hearing Officer’s reference to “meet-lpomt billing agreements” has been musused by parties n this
proceeding and the Independent/CMRS Prov1der Arbitration proceeding in Docket 03-00585. See,
Attachment C, pp 11-15 There exists th:oughout this proceeding an unsupportable suggestion by
BellSouth and the CMRS Providers that the electlon of two parties to enter into a bilateral arrangement
called a “meet-point billing arrangement’} can somehow impose obligations on a third party For the

convenience of the Authority, the Coalition provides an extract from industry guidelines regarding so-called

ro- 7 -




D. The Coalition agreed to maintain thié Coalition Petition in abeyance anticipating
in good faith that BellSouth would reach a settlement agreement similar to those reached in

all other states where similar issues between rural Independents and BellSouth have arisen.

The Coalition thereafter continued 1ri good-faith to attempt to reach accord with

BellSouth. Consistent with the Hearing Officer’s May 5, 2003 Order®, the Coalition expected to

undertake two negotiations: 1) one with

both the CMRS Providers and BellSouth to establish

new terms and conditions applicable to t'he termination of CMRS traffic to Independent networks
1

on an indirect basis through BellSouth; a!md 2) a temporary resolution of the amount due to each
|

Independent under the existing Interconnection Arrangements for the termination of the traffic
until the existing terms are modified or terminated as a result of subsequent Authority approval

of new terms and conditions established by the negotiation with the CMRS Providers and

BellSouth. i

The Coalition was disappointed vivith respect to both negotiations. With regard to the
negotiation that included the CMRS prO\i/iders, BellSouth and the CMRS providers decided that
BellSouth would not participate in the neIgotlations, irrespective of the fact that the discussions
focused on the indirect interconnection aﬁmgement that the CMRS providers seek to maintain
through BellSouth. With respect to the ri;egotiation with only BellSouth that addressed
BellSouth’s intent to modify the existing’;interconnection arrangement by reducing the
terminating rate applicable to the “CMRé traffic,” the Coalition members were initially willing
to continue to hold the Coalition Petition:m abeyance. Their decision to do so was based on the

|

“meet point billing arrangements ” The |extract demonstrates that such arrangements are not established in
the absence of all parties to the multi- pall'ty connecting arrangement. This industry guideline 1s consistent
with basic notions of contract law and falrness - agreements among multi-parties cannot be established and
enforced by agreement between only two parties. The Authority should be aware that this fundamental
concept was 1gnored 1n the interlocutory korder, 1ssued on April 12, 2004 by the Pre-Arbitration Officer 1n the
Arbitration proceeding, Docket No 03-00585

i

8 May 5, 2003 Order of Hearing Officer,p 5
-8 -
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fact that in other states in the région, BéllSouth and thé Indépendents reached settlement.” The
Coalition offer to reduce the compensation rate to 3 cents per minute until new terms and
conditions were established through negotiation or arbitration was, however, rejected. BellSouth
offered to apply an even lower rate for a limited period of time that would terminate with respect
to traffic carned after March 2004 irrespective of whether new terms and conditions were
approved by the Authority. As a result of this impasse, neither BellSouth nor the Coalition
reported to the Hearing Officer with a request to continue to hold the Coalition Petition 1n
abeyance. The Hearing Officer established a briefing schedule and subsequently issued the May

6 Order.

E. The May 6 Order precisely Sf:ts forth BellSouth’s continuing obligations pursuant
to existing Authority decision. The Coalition respects the Hearing Officer’s attempt to

provide a resolution that is consistent with those reached by compromise in other States.
BellSouth, however, should not be rewarded for its recalcitrance.

When the Independents agreed to continue to hold the Coalition Petition in abeyance in
order to continue to pursue good-faith negotiations with BellSouth, they did so because they
could not fathom why BellSouth would not reach similar accord in Tennessee. If anything,

BellSouth’s motivation for reaching accord in Tennessee should have been possibly greater in

Tennessee than in any other state. To the knowledge of the Coalition, Tennessee is the only State

where the state regulatory authority has previously addressed an attempt by BellSouth to

|
dishonor existing arrangements on a unilateral basis. Accordingly, Tennessee is the only State
with an Order like the December 29 2000 Order of the Hearing Examiner which clearly

articulates the continuing obligations of }'3ellSouth. The Coalition has no knowledge of why

BellSouth would feel so empowered in Tennéssee to ignore the standing decision of the

I

9 On information and belief, the Coalition respectfully notes for the full Authonty its understanding that such
agreements have now been reached in A!labama, Georgla, Kentucky, Louisiana, Mississippt and North
Carolina. In many mnstances, active state regulatory participation in a meditative role assisted the parties m

-9 .




Authority in contrast to the settlements that have been negotiated with rural Independents in other
States.

The Coalition appreciates the efforts of the Hearing Officer to bring this matter to finality.
The briefing schedule afforded all parties the opportunity to expound fully on the pending issues
in Docket No. 00-00523, and the Coalition yespectfully directs the Authority’s attention to
Attachments A and C, the Brief and Reply Brief of the Coalition filed in response to the Hearing
Officer’s Scheduling Order. The pleadings in this matter by all parties are long and detailed. As
the Coalition has noted, the matter itself, however, is not complex.

The Coalition also appreciates the efforts of the Hearing Officer to issue a timely decision
in this proceeding subsequent to the end'of the briefing schedule. In the May 6 Order, the
Hearing Officer provides a comprehensive review of the background and the positions of the

parties. The Hearing Officer correctly reaches the inescapable conclusion that “the

Interconnection Arrangements contemplfted by the December 2000 Order require BellSouth to
provide compensation to the Coalition m'embers for all CMRS-onginated traffic terminated to
the Coalition’s end users in the same manner that BellSouth provided compensation prior to the
issuance of the December 2000 Order until that obligation is otherwise modified or terminated
by the Authority.”"® The matter before the Authority is no more complex than that. The lengthy
pleadings by the Coalition were necessary only to ensure that the record in this proceeding was
replete with explanation and citation setting forth why BellSouth’s arguments in support of its

attempt to avoid its obligations were not legally sustainable.

Subsequent to addressing the legal issue raised by the Coalition Petition and setting forth

reaching resolution

10 May 6 Order, p 13 !




the legal conclusion regarding BellSouth’s éxiéting and continuing obligations, the Hearing

Officer next addresses “whether the obligations created by the Interconnection Arrangements

should be modified or terminated.”! The Coalition respectfully submits that this issue was not
raised by the Coalition Petition and is not pendmg in this Docket. Nor has there been notice of
this issue or opportunity to present facts addressing any appropriate modification to any aspect of
the existing interconnection arrangements.lz‘ The only issue raised by the Coalition Petition is the
enforcement of BellSouth’s existing obligations. Consistent with the Hearing Officer’s
discussion regarding the BellSouth continuing obligations, the Coalition respectfully requests
that the TRA enforce 1ts standing decisions and require BellSouth to compensate the
Independents in accordance with the existing terms and conditions of the Interconnection

Arrangements addressed by the December 2000 Order.

11 id,p 14

12 The only 1ssue raised that 1s pending and ripe for decision 1s the enforcement of the continuing legal
obhigations of BellSouth Accordingly, |there was no basis or reason for the Coalition to present any
untversal service impact data within the|confines of the matters briefed 1n response to the February 17,
2004, scheduling order of the Hearing Officer The issue to be addressed was not the measurement of the
mmpact of BellSouth’s wrongful actions; nor was there notice to consider modification of the rate or any
other existing term of the Interconnectlo'n Arrangements In this regard, the Coalition 1s concerned that the
Hearing Officer’s remarks regarding rate levels and unmversal service {(May 6 Order, pp 14-16) may be
musconstrued by other parties to suggest wrongly that the Hearing Officer has already made a determunation
regarding future rate levels without consideration of all the facts. As discussed m III A below, Bellsouth
has already taken shelter in these comments and uses them as authority for 1ts position Data that
establishes cost support for the appllcatllon of reasonable rates in rural telephone service areas for the
transport and termination of traffic 1s colmplled by the National Exchange Carrier Association and 1s readily
available. Moreover, the rates voluntarily agreed to by any single Independent, as referenced at p. 15v of
the may 6 Order, may have no relationship to the appropriate rate for another company. The Coalition 1s
equally concerned that the Hearing Officer’s remarks regarding universal service may also be misused by
other parties The Hearing Officer malde‘I reference to “(t)he Coalition’s desire to seek asylum . . under the
umbrella of universal service . ” The Coalition has great respect for the Hearing Officer and understands
the Hearing Officer’s remarks to conveyjto the Independents that in subsequent aspects of this Generic
Docket Addressing Universal Service, the Coalition should be prepared to provide quantifiable information
regarding the umversal service impact of proposed changes. In the instant proceeding, however, no
proposed change 1s under consideration ‘ The 'de facto and unlawful change in compensation to rural
Independents has resulted from BellSouth’s disregard of the decision of the Authonty and not from the
Authonty’s formal consideration of modification to the existing Interconnection Arrangements The
Coalition anticipates that opponents of ulmversal service policies may “take asylum” in the Hearing
Officer’s remarks 1n a manner that was clearly not mtended, using the phrase “seek asylum from this change

under the umbrella of Universal Service”} with attribution to attack Tennessee’s universal service policies in

- 11 -




The Coalition is fully aware that the practical result of the May 6 Order is to establish a

framework simuilar to the compromise settlement agreements reached by BellSouth and the

Independents n other states. The Coalition has repeatedly indicated its willingness to reach

|

accord on the basis of compromise. BellSouth, however, rejected the offer of compromise and,

|

distinct from the results reached through compromise 1n other states, the Independents and the

|

TRA have been required to engage in the investment of time and effort in this formal process.

o

The Coalition respectfully submits that BellSouth should not be rewarded for its disregard of the

|

December 2000 Order and its unwillingness to reach the same type of compromise agreement
through December 31, 2004 and beyondl that it has entered 1n other States. The Coalition
respectfully requests that the Authority issue; a final Order modifying the Hearing Officer’s May
6 Order by requiring BellSouth to meet ﬁ111§/ 1ts continuing obligations and to compensate the

Independents in accordance with those obligations on an unmodified basis.

I11. The Motions for Reconsideration of BellSouth and the CMRS Providers Set Forth No
Basis to Permit BellSouth to Ignore its Established Continuing Obligations.

A. BellSouth should pay the Il{ldependents in accordance with the rates established
by the existing interconnection arrangements.

|

BellSouth contends that the rate required by the May 6 Order is incorrect. BellSouth’s

|

argument incorrectly presupposes that the iséue lawfully before the Authority is the level of the

rate BellSouth should pay. As correctly indicated by the Hearing Officer, the single issue

|

addressed by the May 6 Order is the Coalition Petition.!> The single issue raised by the Coalition

|

Petition is enforcement of the existing orders of the Authority. No party, nor the Authority on its
|

[

[
the future 1n a manner that may harm to rural;Tennessee consumers and commumties and the efforts of
Tennessee’s rural telephone companies X
13 May 6 Order, Section II Outstanding Issues, p 7

t
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own motion, has mitiated formal consideration of the modification of the applicable rate to be

applied 1n accordance with the existing Interconnection Arrangements.

The only discussion of a modified raLte has taken place within the framework of

compromise settlement discussions. No factual basis exists on the record before the Authority to

modify the existing applicable rate, much 1e§s modify 1t on a retroactive basis. The single i1ssue

before the Authority raised by the Coalition fPet1t10n 1s the enforcement of the Authonity’s

|

existing decisions {

BellSouth’s references to “market rates” and rates voluntarily negotiated with respect to

interconnection under Section 251(b)(5) of the Act are not relevant to the consideration of

enforcement of BellSouth’s existing obligations under the Interconnection Arrangements.]4 The

|

. i .
establishment of new terms and conditions t(l) modify or terminate the existing BellSouth

obligations was nitiated by the May 5, 2003 Order of the Hearing Officer and 1s, at present, the

subject of the arbitration proceeding in Docket No. 03-00585."

14

15

|

BellSouth Motion, pp 7-8 At most, BellSouth’s discussion would be relevant to a proceeding mitiated to
consider modification of existing terms Bell[South, however, did not elect to seek any such proceeding
BellSouth chose self-help, unilaterally informing the Hearing Officer of its decision to cease payments to
the Independents The BellSouth arbltréry action gave rise to the request of the Coalhtion to the TRA to
enforce 1ts decision regarding the continuing BellSouth obligations under the existing Interconnection

Arrangements

In this regard, the Coalition notes with concern BellSouth’s attempt to support its position by reference to
the Hearing Officer’s remarks regarding| rate levels established by voluntary agreements where the rate may
be only one aspect of an overall bargain reached pursuant to Section 252 of the Act and without regards to
the requirements of Section 251 of the Alct BellSouth refers to the Hearing Officer’s reference to these
agreements as “recognition of important precedent approved by the Authority ” BellSouth Motion, p. 8
Simularly, BellSouth attempts to build upon another statement by the Hearing Officer and states “Further
highlighting the problem, the Hearing Officer’s order notes BellSouth’s argument, based on existing
agreements, the likelihood that a 3 cent rate would likely exceed the rate adopted in the arbitration.”
Id Atpp 8 and 10 Contrary to the 1mp‘ressu')n that may be conveyed, the remarks of the Hearing Officer
cited by BellSouth simply presented facts (1 e |, the factual existence of voluntarily reached agreements, and
the fact that BellSouth ~ not the Hearing |Officer — argues that an arbitrated rate could be less than three
cents per munute) The Hearing Officer’s rem:lirks obviously did not set forth a preconcerved decision or
prejudice regarding the appropriate level|of rates that may be established 1n Docket No 03-00585

!

l
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Ironically, BellSouth also argues that the 3 cent rate established by the May 6 Order is
“out of line with rates being paid elsewhere in BellSouth’s region under settlement

agreements.”'® The Coalition has fully addressed the deficiencies in the “compromise” offered

by BellSouth and the distinctions in the|last iBellSouth proposal to the Coalition from those
agreed to in other States.'” If this proceedinig was one established to address a factual record to

support a proposed modification of the existling Interconnection Arrangement with a replacement
|

|
“compromise,” the Coalition would be ready and able to provide a witness to explain that the
|

Coalition offer to reduce the terminating rate to three cents provides a reduction of a greater
|
magnitude than that which was arrived at by‘ compromise in other States. That is, however, not

the subject of this proceeding or the Coalition Petition.'® This proceeding addresses the
Coalition’s request to the TRA to enforce its% existing decision and require BellSouth to
compensate the Independents 1n accordance with its existing obligations under the

Interconnection Arrangements. Moreover, BellSouth should be required to maintain payment in

accordance with the established rate until its obligations pursuant to the Interconnection

Arrangements are modified or terminated by|the Authority through an appropriate process

established to address applicable facts and lalw. The Coalition respectfully asks that the

i
Authonty enforce 1ts decision in full and require BellSouth to compensate the Independents on

the basis of the established rate used in the Interconnection Arrangements.

16 BellSouth Moton, p 8

17 See, Attachment C pp. 16-18

18 BellSouth complains that the May 6 Order Imposes a “compromuse” that 1s “unfair and one-sided ”
BellSouth Monon p 12 The Coalition respectfully subnuts that the Authority should not simply impose a
“compromnuse,” but should enforce 1ts prior decnslon If anything 1s “unfair,” 1t 1s the imposition BellSouth
has forced on the Coalition to nvest mn this effort to enforce the Authority’s standing decisions. BellSouth
wrongfully claims that the indirect interconnection that exists 1s exclusively a matter between the
Independents and the CMRS Providers |Id at!p 13 The Coalition has thoroughly addressed and

demonstrated the fallacy of this BellSouth poéturmg See, Attachment C, pp 6-15

14 -




C. The May 6 Order is not in Lonﬂlct with either the standing final orders of the

Authority or with federal statute and

1. BellSouth’s reliance on the April 1
Order”) issued by the Pre-Arbitration
In its Motion for reconsideration

on the Interlocutory Order issued April

00585."” The Coalition, while appreciative

respect to the Interlocutory Order, 1s su

regulatlon

2, 2004 Order Denying Motion (the “Interlocutory

Officer in Docket 03-0058S is misplaced.
to the Authority, BellSouth places its heaviest reliance
12, 2004 1n the arbitration proceeding, Docket No. 03-

of the opportunity to comment to the Authority with

|

rprised that BellSouth has taken the position that the

Interlocutory Order constitutes a final order, that addresses and resolves fundamental issues in

Docket No. 03-00585. The subject matt

er olf Docket No. 03-00585 is the consideration of new

terms and conditions that would, with the ap')proval of the Authority, be applied to the existing

three-way physical indirect interconnection arrangement between the CMRS Providers and the

Independents through BellSouth. In contrast, the subject matter of the Coalition Petition and the

May 6 Order is the enforcement of the existing terms and conditions applicable to the
f

termination of the CMRS traffic by Bell

South pursuant to the Interconnection Arrangements.

This proceeding is about the ex1st1ng' terms that BellSouth disregarded beginning more

than a year ago and the resulting lack of]

of the Authority required to maintain the

terminated by the Authority. Nonethele

compensation to the Independents. BellSouth is by order

existing terms until its obligations are modified or

ss, BellSouth maintains that the Interlocutory Order in

the Arbitration proceeding not only constitutes a final order, but that dicta in the Interlocutory

Order constitutes a final determination of a fundamental and crucial issue pending in the

proceeding.

As the Authority would undoubtedly

19 See, e g, BellSouth Motion, p 2 (“Perhaps most |unportantly .

expect, many of the issues that are pending in

), See also, Id atp. 11, Sec. IV

|
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Docket No. 00-00585 address the rights and responsibilities of all the partics to the indirect three-

_—

way interconnection arrangement and the m{ter-relationship of each party with the other two

parties to the arrangement. Although BellS!outh and the CMRS Providers are all parties to this
proceeding, BellSouth is not a party to Docket No. 00-00585. The Coalition respectfully submuts
that administrative efficiency, basic principles of privity of contract, and plain common sense
make BellSouth an indispensable party to Docket No. 00-00585. Accordingly, the Coalition
submitted a “Preliminary Motion” to seek to join BellSouth to the proceeding in accordance with

the scheduling order set forth in Docket No.l03-00585 and TRA Rule 1220-1-2-.06.20. As the

Interlocutory Order indicates, the Pre-Arbitration Officer did not agree that BellSouth should be
brought into the Docket No. 03-00585 proceeding as a party.

Because the decision 1s an interlocutory decision on the Preliminary Motion, the
Coalition’s substantive rights were not affected by a final order. The Coalition views the

Interlocutory Order decision of the Pre-Hearing Arbitration Officer as both incorrect and

unfortunate from the perspective of efﬁcienc!:y of process. In the absence of BellSouth, the

Coalition respectfully submits that it will not be possible to resolve fully many of the specific

pending issues in Docket No. 03-00585, as the Coalition addressed in its Preliminary Motion.
BellSouth, however, has seized upon dicta in the Interlocutory Order as support for its

incorrect proposition that it bears no responsibility for compensation to the Independents.?!

20 The BellSouth Motion attached the Interlocutory Order The Coalition attached the Coalition’s Motion
(Attachment E) and the Coalition’s Reply to|the responses of other parties to 1ts Preliminary Motion for the
convenience of the Authority.

21 The Coalition has addressed the flaws In BellSouth’s position numerous times See, e g Attachment C, pp
9-11. The federal Act and the December 2000 Order of the Hearing Officer are consistent in this regard.
The standing order of the Authornty quUII‘CS BellSouth to maintan 1ts obligations and provide
compensation to the Independents 1n the same manner that 1t did prior to the December 2000 Order. Prior
to this order, BellSouth paid the Indepéndents for the termunation of the CMRS traffic 1n accordance with
the Interconnection Arrangements (the “Tolll Settlement Agreements ” Continued enforcement of the
existing obligations, until modified or termunated, 1s consistent with Section 251(g) of the Act which

provides that a local exchange carrier may continue to provide exchange access service to an mterexchange

- 16 -




i
BellSouth apparently believes that 1t can skip due process and rely on the Interlocutory Order to

alleviate itself from responsibihity. BellSouth asserts that the Interlocutory Order has established

22 In contrast, the Hearing Officer noted in the

that BellSouth has no payment responsibility.
|

I

May 6 Order that the matter of “Who bears 1the legal obligation to compensate the terminating

carrier for traffic that is exchanged indi ”ectI:y between a CMRS provider and an ICO
|

(Independent)” remains to be determined in{Docket No. 03-00585.%

The Interlocutory Order, 1rrespectiv€ of BellSouth’s utilization of dicta, only determined

that BellSouth would not be a party to the Docket No. 03-00585 proceeding. Contrary to
|

BellSouth’s interpretation, the Interlocutorji Order in response to a “Preliminary Motion” could
|

not resolve fundamental substantive issues ;‘)endmg in the proceeding. The May 6 Order is not in
!

conflict with any final order or established ;I)olicy of the Authority. The May 6 Order does not

pre-judge the open 1ssues in Docket No. 03100585 which will address new terms, conditions,

l

rights and responsibilities with respect to th¥e existing three-way indirect interconnection
arrangement among the CMRS providers, BellSouth and the Independents. The May 6 Order is

limited 1n scope to the enforcement of the e‘xisting rights and responsibilities between BellSouth

and the Independents.

2. The May 6 Order is not in conflict with! federal rules regarding “interim compensation.”

The CMRS Providers ask for reconsideration based on a flawed argument, wrongly

claiming that the May 6 Order conflicts with federal regulations regarding “interim

l
l

!
carrier (a toll carrier) pursuant to the same terms (including compensation) until the terms are modified by
the Federal communications Comnussion

22 BellSouth Motion, p 2

23 May 6 Order,p 17

, - 17 -




compensation.” The Coalition has fully addressed this claim on the record in this proceeding.”*

In their Petition for Reconsideration, the CMRS Providers fail even to attemipt to rebut the

discussion previously offered by the Coalition. In fact, the CMRS Providers cannot rebut either

the Coalition’s discussion or the plain meaning of the Rules and Regulations of the Federal

|

Communications Commission (“FCC”) which they incorrectly interpret.

proceeding25

The Coalition stated the following n the Reply Brief filed March 8, 2004 in this

The concept of “interim compensatic!m” 1s found only 1n Section 51.715 of the
FCC’s Rules and Regulations.*® Thé Coalition is not aware of any instance where
a carrier seeking new terms and 1con(liitlons for an existing indirect interconnection
arrangement has established interim compensation pursuant to these rules. The
Section 51.715 rules, 1n fact, do not apply ‘when the requesting carrier has an
existing interconnection arrangement that provides for the transport and
termination of telecommunications tlrafﬁc by the incumbent LEC.” %’ The rules
address circumstances where a camer does not have any interconnection and it
seeks to establish transport and termmatlon on an incumbent LEC network. The
interim arrangement rules estabhshed by Section 51.715 assure a requesting
carrier that 1t does not have to wait to interconnect its traffic ¢ ‘pending resolution

of negotiation or arbitration rega'rdmg transport and termination rates by a state

commission under sections 251 Emd 252 of the Act.”?®

24

25

26

27

28

BellSouth claims that the Pre-Arbitration Ofﬁcer “ordered the parties to submut briefs on nterim
compensation ” BellSouth Motion, p. 7 The Coalition 1s set forth the applicable facts and law 1n this
proceeding, but 1t 1s not aware that the Pre Arbltratlon Officer required briefing of this matter in Docket No
03-00585 The Scheduling Orders 1ssu|ed Olll March 2, 2004 and April 15, 2004 do not indicate any such
requirement The Coalition will confer with the Pre-Hearing Arbitration Officer and offer to provide copies
of the discussions regarding interim co 'npenlsatlon set forth 1n this proceeding

See, Attachment C, p 19
47CFR Sec 51715

47 CFR Sec 51 715(a)(1)

47 CFR Sec 51 715(a) The rules also|contemplate that the requesting carrier seeks transport “from the
interconnection point between the two carriers to the terminating carrier’s end office switch that directly
serves the called party, or equivalent fa'cxhty provided by a carrier other than an incumbent LEC.” 47 CFR~
Sec. 51 701(c) The negotiation discussions between the Coalition representatives and the CMRS carriers
focused only on the development of new terr:ns and conditions applicable to the existing interconnection
arrangement, and not to the establishment of] any specific point of interconnection between any rural
Independent with any CMRS carrier

- 18 -




Under the given circumstances, the CMRS carriers do not require
an interim arrangement to ensure that they can terminate traffic to each rural
Independent through BellSouth; an 4rrangement already exists. The Section
51.715 rules are not needed to establish interconnection, and the indirect
interconnection arrangement under c:onsideratlon 1s already used. Accordingly,
the Section 51.715 rules are not|applicable.

The CMRS Providers are incorrect in their arguments regarding the application of

the interim compensation rules established by the FCC. Even if they were correct — and they are

not — the May 6 Order does not preclude the CMRS Providers from asserting and establishing

any rights to which they are entitled pursuar

1t to established standards and regulation within the

context of the Docket No. 03-00585 arbitration proceeding. The CMRS Providers’ Petition for

Reconsideration fails to raise any arguable r

3. Contrary to the assertions of BellS]outh
provides for “true-up” in the event that

natter of fact or law that warrants reconsideration.

and the CMRS Providers, the May 6 Order
true-up” is appropriate.

Both the CMRS Providers and BellSouth complain that the May 6 Order “fails to require

true-up.”® The May 6 Order, however, specifically addresses the concerns that the parties raise,

and, properly, does not pre-judge the outcon

the May 6 Order “disregards the (alleged) c

ne. Specifically, the CMRS Providers complain that

ompensation due the CMRS Provider” and argues

that the “adopted rates are not subject to true up.”3 % The CMRS Providers and BellSouth each

demand that the May 6 Order be modified to state that all payments made will be subject to the

terms adopted in Docket No 03-00585!°'

The Hearing Officer, however, has already addressed these arguments. The May 6 Order

accurately observes that “This dispute arose out of the Interconnection Arrangements between

BellSouth and the Coalition. Therefore, the Hearing Officer’s resolution involves only those

29 Bellsouth Motion, p 11, CMRS Providers Motion, p 5

30 CMRS Providers Motion, p 5
31 Id,p 8 BeliSouth Motion,p 11
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parties.” ** The dispute before the Heari

ng Officer addresses the existing terms and conditions

consistent with the Interconnection Arrangements. The arbitration in Docket No. 03-00585

addresses the unresolved issues in the negotiation that was 1nitiated to establish new terms and

conditions to replace the Interconnection Arrangements with respect to traffic originated on the

networks of the CMRS Providers and terminated by the Coalition members.

The Hearing Officer did not foreclose any rights of CMRS Providers which they may

seek to establish in the Arbitration proceeding. Nor did the Hearing Officer foreclose any rights

that BellSouth may subsequently establish a$ a result of the Docket No. 03-00585 proceeding.

The Hearing Officer specifically recogni

Coalition could reach an interim agreem

mechanism for BellSouth to request relief from the May 6 Order under those circumstances.

zed|the possibility that the CMRS Carriers and the

ent 1n Docket No. 03-00585, and provided for a

33

IV. Contrary to BellSouth’s Claims, t the Independents Seek Resolution and Stability
Regarding the Matter of the Indirect Th ree-Way Interconnection Arrangement.

BellSouth claims that the Indepe

ndents seek to delay the establishment of new terms and

conditions associated with the indirect interconnection of the CMRS Providers through

BellSouth.** As discussed and demonsts

ated below, BellSouth 1s incorrect. The Independents

seek resolution of these matters, but the Independents will not accept an imposed framework that
|

denies their rights i accordance with established statutory and regulatory requirements.*’

32 May 6 Order,p 17
33" Ild

34 BellSouth Motion, pp 9-11 The fact 1s
cannot unilaterally impede or change the statutor,

that even if the Independents sought to employ delay tactics, they
Y deadlines of an arbitration process that 1s conducted 1n a manner

consistent with established statutory and regulatory standards

35 The Independents acknowledge that the y are concerned about the protection of their established nghts, and

are determuned that the outcome of the Docket N

0 031005 85 should be one that 1s consistent with established

statutory and regulatory requirements, and consistent \[Nlth the requirements of Section 252(c) of the Act. The
concern of the Coalition has been increased as a result of the dicta set forth in the Pre-Arbitration Officer’s
Interlocutory Order and BellSouth’s attempt to utilizethat dicta n this proceeding

’-20-



BellSouth’s contention that the Indepen:
attempt by BellSouth to try to get the TI
their rights. Essentially, BellSouth wan

2000 Order of the Hearing Olfficer or ¢

dent

RA t

ts th

ome

BellSouth from the application of the Order

The December 2000 Order mad
policy sense today. The Order was affir
Authority to find a reason not to apply 1
BellSouth’s arguments convey a sense
advantage of. No Independent or any [
BellSouth freely entered into two-way a
agreed to carry the CMRS traffic to the
2000 Order was 1n effect and with full
their rights to request interconnection fr

Contrary to the suggestions of B

the industry and the lawful right of any

e go

(INEC

gree

KOV

ellS

part

interconnection in accordance with establisl

»f 1nd

'om t

s seek delay amounts to nothing more than a blatant
o punish the rural Independents for seeking to protect
e TRA to ignore the application of the December

up with some post hoc rationalization to free

od policy sense when it was issued and it makes good

by the full Authority, but BellSouth wants the

t because doing so will help BellSouth’s bottom-line.

ignation that BellSouth has somehow been taken
yarty, however, has taken advantage of BellSouth.

ments with the CMRS Providers and, for a fee,

Independents with full knowledge that the December

vledge that the CMRS Providers had not exercised

he Independents.36

outh,”’ the Independents are well aware of changes in
y to modify or establish terms and conditions for

1ed statutory and regulatory requirements. That right

1s one that belongs not only to CMRS B
Independent. The Coalition cannot con

Coalition trusts, however, that the Auth

36 Asif it were a stain against the integrity of]

rovi

trol

Independents have not sought arrangements with the

answer 1s found 1n the Act and the FCC’s rules
of the Independents, through a Section 252 neg

originating carrier to the incumbent LEC

37 See, e g, BellSouth Motion, p 3

The
otiati

ders and BellSouth, but also to each rural

the “he-said-she-said” attacks of other parties. The

ority’s Directors and Staff will not view as “stall” or

the Independents, BellSouth again raises the question of why the

CMRS providers See, BellSouth Motion, p 5 And, agan, the
establishment of Section 251(b)(5) termination on the networks
on and arbitration process 1s subject to a request by the
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“delay tactics” the concerted efforts of the rural Independents to protect their rights in order to
maintain and foster thetr individual commitments to their rural Tennessee communities and the
provision of universal service. While large|companies may scoff at the genuine concern of the
Rural Telephone Companies and Cooperatives for their communities, the members of the
Coalition are confident that their rural customers and public representatives do not scoff.

The pleadings attached to this Replyreflect the extensive commitment of the Coalition to
foster consensus toward a new rational universal service rate design proposal.3 ¥ The Coalition’s
efforts to ensure that regulatory processes are meaningful, productive and efficient have
continued throughout this proceeding. A review of the specific Coalition efforts 1n this regard
demonstrates that the Independents do not seek to delay or stall, notwithstanding the continued

claims to the contrary by BellSouth In fact,|the good-faith efforts of the Coalition to resolve the

issues raised in the Coalition Petition, and the Coalition’s agreement to hold the Petition in
abeyance for so long, only resulted in a ‘{stall” of BellSouth’s obligation to compensate the
Independents.

If the members of the Authority read only the BellSouth Motion, they will be left with the

impression that the Coalition has attempted to stop the Docket No. 03-00585 process and the
establishment of new terms and conditions applicable to the three-way indirect interconnection
arrangements among the CMRS Providers, BellSouth and the Independents. BellSouth suggests
that the Coalition’s “Preliminary Motion” (the subject of the Interlocutory Order) was an attempt
to stop the process *’
A review of the “Preliminary Motion,} however, will reveal that the Coalition has not

tried to stop the establishment of new terms and conditions related to the indirect interconnection

38 See, eg, Attachment C, pp 23-28
39 See, BellSouth Motion, p 4, fn 1




through BellSouth. The Coalition has tried, however, to ensure that the process is consistent

with established statutory and regulatory requirements and legal principles. Specifically, the
Coalition demonstrated that: 1) numerous issues related to a three-way interconnection
arrangement cannot be addressed 1n the|absence of one of the parties (1.e , Bellsouth), and 2) that
the arrangement and requirements sought by the CMRS providers are not consistent with the
established regulatory and statutory requirements and, therefore, cannot be resolved and
sustained under the standards of Section 252 The Coalition, however, did not suggest that the
process of establishing new terms and conditions should stop. The Coalition proposed, and

continues to suggest, that the TRA utilize alternative dispute resolution to resolve all issues

among all parties (including BellSouth), that are associated with the establishment of new terms

and conditions applicable to the existing indirect interconnection of the CMRS Providers to the
rural Independents through the BellSouth network.*’
Conclusion
Neither the Motion filed by BellSouth nor the CMRS Providers provides any factual or
legal basis for the Authority to permit BellSouth to avoid 1ts established and continuing
obligations consistent with the December 2000 Order of Hearing Officer. The May 6 Order
properly articulates the existing and continuing obligations to which BellSouth is subject until
the Authority modifies or terminates those obligations.
The Coalition fully respects the effort of the Hearing Officer to craft a resolution to the

Coalition Petition that 1s consistent with the principles of the settlement agreements BellSouth

40 See, e g Attachment E, p 6 and Attachment F, p 2 -3 The Coalition respectfully suggests that the Authonty
may, on 1ts own motion, review the “Prelimmary Motion” of the Coalition and determine whether an alternative
dispute resolution process may be 1n the public mteré:st A “fresh look” at the “Preliminary Motion” and the
Interlocutory Order may be appropriate 1n light of the awareness the Authority now has with respect to how the dicta
in the /nterlocutory Order may be used, as sugéested by the BellSouth Motion, to demonstrate that a pending 1ssue
i arbitration proceeding has been pre-judged (in a rrllanner contrary to Section 251(g) of the Act)

I
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and other rural independents reached n

rewarded for its reluctance to enter 1to

beyond) and 1ts seizing an opportunity to de

than a year.

The integrity of the processes and or

Accordingly, the Coalition respectfully
Coalition Petition, the Authority should

to compensate the Independents 1n acco

|
t

|

othe

rdan

r states. BellSouth, however, should not be

a similar settlement (through December 31, 2004 or

prive the Independents of compensation for more

ders of the Authority should be upheld and enforced.
submuts that, consistent with the request set forth in the

fully enforce its standing decisions and require BellSouth

ce with the terms and conditions of the existing

Interconnection Arrangements until those arrangements are modified or terminated by the

Authority on the basis of applicable fact and law.

C
June 7, 2004
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Respectfully submitted,
NEAL & HARWELL, PLC

By: /,(/,V(,Qca,m, t‘nga’w”;/

William T. Ramsey
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Stéphen G. Kraskin
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el for The Tennessee Rural Independent Coalition
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United Telephone Company
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Yorkville Telephone Cooperative
i

"The Rural Independent Coalition of Small LECs and Cooperatives'
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GENERIC DOCKET ADDRESSING DOCKET NO. 00-00523
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BRIEF OF THE RURAL INDEPENDENT COALITION

The Rural Independent Coalition (hereafter referred to as the “Coalition” or the

“Independents”) respectfully files this Brief } in response to the direction of Hearing Officer Ron
Jones, Director of the Tennessee Regulatory Authority (“TRA” or “Authority”), at the Status
Conference held 1n the above-referenced prqceedmg on February 17,2004. The Coalition
membership 1s comprised of 21 Independent‘j telephone companies and cooperatives which

collectively provide approximately 340,000 access lmes to customers who reside and work

within the more rural areas of Tennessee

At the February 17 Status Conference, the Hearing Officer requested that the parties

address two matters

1. The Pending July 25, 2003, BellSouth “Motion for Reconsideration or, in the
Alternative, Clarification of the Initial Order of Hearing Officer for the Purpose of
Addressing Legal Issues 2 and 3 Identified in the Report and Recommendation of the Pre-
Hearing Officer Filed on November 8,2000” (the “BellSouth Motion”)'; and

2. The Pending April 3, 2003 “I’letitipn for Emergency Relief and Request for
Standstill Order by the Tennessee Rural Independent Coalition” (the “Coalition Petition”).

In addition, the Hearing Officer asked the parties to identify any additional pending 1ssues and to

propose how to proceed |

1 " BellSouth originally filed a Motion on July 15, 2002 and subsequently filed this “Substitute Version ”
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1. Introduction, Summary and B ack:ground
|

In response to the requests of both BfellSouth and the Coalition, the Hearing Officer has

held the BellSouth Motion 1n abeyance since September 4, 2002, and the Coalition Petition 1n

abeyance since May 5, 2003. In an effort to! resolve by agreement the 1ssues associated with
|

each of these pleadings, the Parties have hel!d numerous discussions and exchanged both

|

correspondence and proposals. While 1t 1s r]egrettable that the parties have not resolved the

underlying 1ssues, the fact 1s that the most ardent of good faith negotiations does not always

resolve disputed differences. The partu:lpat:lon of a lawful decision-maker 1s sometimes required

to ensure that order and integnty of process 1s maintamned In this instance, the Coalition

respectfully has concluded that the participation of the TRA 1s required to address both the

|
pending BellSouth Motion and the Coalition Petition.

|
A. The pending BellSouth Metion and Coalition Petition are not affected by any
changes 1n law or regulation that have become effective subsequent to the prior

filings by the parties addre'ssmf'.{ these issues
|

|
Although the underlying dispute between BellSouth and the Coalition members involves

certain disputed legal 1ssues, neither the BellSouth Motion nor the Coalition Petition 1s complex.
!

The parties have previously addressed the relevant facts and the relevant law, and the Coalition

will not burden the record with repetitive argument > During the period of time that has elapsed
while the BellSouth Motion and the Coalition Petition have been held abeyance, the Coalition
1s aware of no change in law that 1s relevant fto the resolution of either.?

|
B.  No dispositive factual 1ssues are in dispute

2 For convenience and ease of reference,|the Coalition attaches hereto the August 16, 2002 Reply Brief of the
Coalition 1n response to the BellSouth Motion ‘Attached to this Reply Brief 1s the November 9, 2000 Brief of the
Coalition 1n response to the Hearing Officer’s relquest' for briefing of Issues 1, 2, and 3 in this generic rural universal
service proceeding The BellSouth Motion addrlesses|only Issue 2 As noted below BellSouth has previously
appealed the decision of the Hearing Officer regarding Issue 1, and that decision was affirmed by the Authority

3 Should any party suggest 1n 1ts Bnefth'at any purported change 1n state or federal law or regulation 1s
relevant to the determination of erther the BellSouth Motlon or the Coalition Petition, the Coalition will address any
such contention 1n 1ts Reply Brief
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l
There are no factual disputes WthhICOUId otherwise complicate the determination of the

pending BellSouth Motion and Coalition Petition. The full record 1n this proceeding contains all

of the facts necessary to the resolution jof each In summary, the facts are as follows.
I

1. BellSouth has an established ph ysw!al interconnection of 1ts network with each Coalition
member |
2. The physical interconnection between BellSouth and each Coalition member 1s subject to

| 1
terms and conditions set forth 1n agreements between the parties.

I
3. The physical interconnection of" BellSouth to the networks of other carriers 1s subject to
the jurisdiction of the TRA with respeet to the transmission of telecommunications services
(other than interstate interexchange sew1cej.
I
4 BellSouth wants to change the terms and conditions of the existing arrangements between
BellSouth and each Coalition member | The Coalition invested considerable time and effort 1n
the development of new terms and condltlohs together with a proposed statewide plan to
preserve and advance universal service in the areas of rural Tennessee served by the Coalition
members.
Although the Coalition understood frorln the negotiations that BellSouth 1s 1n agreement with the
proposal, discussions between BellSouth and the Coalition reached an impasse. The breakdown
in the discussions has occurred because the. Coahtlon members will not commut to alter existing
interconnection terms or to request TRA authorlty to do so 1n the absence of the implementation
of a comprehensive rate design and cost recovery proposal that preserves universal service in
rural Tennessee without producing inordinate pressures to increase basic service rates

5 BellSouth formerly made payments to the Coalition members for the termination of
traffic that BellSouth carried on a for-fee basis to the networks of each Independent Payments
were made 1n accordance with the comlpensatlon terms and conditions of the existing contractual
arrangements between each Independent and Bellsouth With the approval of the Hearing
Officer, the amount of compensation was revised for a three month interim period ending on
May 31, 2003 for that traffic that BellS!outh-ldentlﬁed as originating on a wireless carrier
network With respect to traffic carried subsequent to May 31, 2003, BellSouth has refused to
honor the existing arrangement and has made no payment to the Coalition members for the

termination of this traffic.




No relevant facts are 1n dispute

!

I
|
1

|

call z‘mphcable legal 1ssues have been resolved The

underlying 1ssues raised by the

BellSouth Motion and the Coalition Petition have been

determined by prior Orders of t

he TRA and the Heaning Officer, enforcement of the

Authonty’s deciston 1s required

The prior pleadings and Orders

dispute between BellSouth and the Ind

interconnection arrangements with the

notion that 1t 1s mutually advantageous

interconnection terms and conditions 1r

competitive marketplace

The 1nitial and fundamental difi

regard to the process and factors that s}

of any new interconnection arrangeme

addressed the direct relationship of the

|

n t}éxs proceeding fully document the onigins of the

i
ependents BellSouth wants to alter the existing

!

Independents; the Independents do not disagree with the

|
to c:on51der changes 1n rate design and other

|
1 light of the evolution of both technology and the
|

ferer?ce between BellSouth and the Independents 1s with

hould be considered and addressed 1n the implementation

|
nts. Within this proceeding, the Coalition has previously

se ar:rangements and the ability of rural Independents to

I

maintain and advance the objectives of universal service.* The Coalition has urged only that

changes 1n the interconnection arrange

consideration of the impact on univers

nents with BellSouth should not be undertaken without
f

] ser:v1ce and that no change should be implemented

without TRA approval. It 1s the understandlmg of the Coalition that BellSouth would like to treat

|

the terms and conditions of 1ts interconnection with each Independent as a purely commercial

contract matter as 0ppOSCd to a matter t

the maintenance and fostering of unive

4 In summary, rural Independent servic
that result in higher service costs per customer
recognition has been given not only 1n Tenness
all customers benefit from the ability to send a
has traditionally translated into various forms ¢
all ratepayers 1s preserved

|
hat is subject to TRA’s rights and obligations regarding

rsal service throughout the State of Tennessee.

1
f

e area's generally have geographic and demographic characteristics

In order to ensure that the objectives of universal service are met,
ee, bht at the federal level and throughout the nation, to the fact that
nd receive telecommunications to and from rural areas This principle
frate: design mechanisms 1n order to ensure that the public interest of

s
|
5
!




BellSouth imitially sought simply tol cancel all existing interconnection terms and
conditions with the Independents, and to C(i)ntlnue utilization of the physical network
interconnection to each Independent with01|1t any further financial compensation arrangement
The Coalition argued and demonstrated that the existing terms and conditions of interconnection
between BellSouth and each Independént exist under the authority of the TRA, and that the
arrangements reflect a reasoned rate de|51gn and cost recovery mechanism for rural Independents

' |
and their customers that foster the preserva'c;lon of universal service objectives

In the “Initial Order of Hearing Ofﬁ;(:er” issued on December 29, 2000, the former
Hearing Officer determined that the TRA has jurisdiction over the Settlement Contracts
“arrangements” between BellSouth and:the Coalition members. In addition, the Hearing Officer
ordered that the existing arrangement would remain 1n place “until such time that the current
arrangement 1s otherwise terminated, replace:d or modified by the Authority ”* BellSouth did not
like the decision; 1t appealed to the Authornty‘z On May 9, 2001, the Authority, however,
affirmed the Initial Order of the Hearing Officer, stating “BellSouth cannot rely on what 1t terms
‘private’ contractual provisions to cucumver‘}t or avoid 1ts regulatory obligations »6

The Initial Order of the Hearing Ofﬁ(’fer and the Authority’s Order affirming the Hearing

|
Officer resolved the legal 1ssues that are pertinent to the resolution of both the pending BellSouth

Motion and the Coalition Petition

5 Initial Order of Hearing Officer, Docket No 00-00523,p 12 It s significant to note that the Hearing

Officer determined at footnote 28 of this Order that the|arrangement between BellSouth and each Independent 1s
ordered to be maintained “outside of the existing contract ™

6 Order Denying BellSouth’s Petition for Appeal and Affirming the Initial Order of the Hearing Officer,
Docket No, 00-00523, p 11
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L. The terms and conditions of the interconnection arrangements between BellSouth and
each Independent remain n effect, and

2 These term and conditions are 1n eft"ect by Order of the Authority — not as a matter of
contract, but outside of the existing contract.

Neither of these statements is under appeal jor review. The legal 1ssues reflected by these

statements were rendered by the Hearing Officer and affirmed by the Authority, and each 1s

applicable to the resolution of the pending BellSouth Motion and Coalition Petition

1. The BellSouth Motion Is Moot and Should Be Dismissed

On June 28, 2002, the Hearing Officer 1ssued an Order addressing “Legal Issues 2 & 3

Identified in the Report and Recommendation of Pre-Hearing Officer Filed on November 8,
2000.” On July 15, 2002, BellSouth imtially filed its Motion for reconsideration of this Order.
The BellSouth Motion addressed only Issue 2: “Should the withdrawal of toll settlement
agreements between BellSouth and the Rural Local Exchange Carriers be considered 1n the
Rural Universal Service proceeding?” :
In the June 28, 2002 Order addressing Issue 2, the Hearing Officer concluded that “it 1s
lawfully incumbent upon the Authority to consider the withdrawal of toll settlement agreements
between BellSouth and the Rural Local Exchange Carriers i the Rural Umiversal Service
Proceeding.”’ The Hearing Officer did not suggest that the Independents and BellSouth should
view this determination as an indicator that they should cease discussions and negotiation of
settlement arrangements, and the Independents certainly did not interpret the Order as any such

indicator

Nonetheless, BellSouth filed 1ts Motion regarding only Issue 2. The BellSouth Motion

b

does not seek actual reconsideration of the Hearing Officer’s determination of Issue 2 Instead

7 Initial Order of Hearing Officer, Docket No 00-00523, 1ssued June 28, 2002, p 4
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BellSouth sought “clarification” that this Order was not intended to suggest that the parties
should not continue to negotiate. In 1ts brief in support of 1ts Motion, BellSouth stated that 1ts
“bottom line” 1s that 1t seeks relief to ensure “that nothing n this docket should delay or stand 1n
the way of reaching a new agreement, and entering 1nto a new contract, governing toll
settlements” with the Independents ®
In 1ts Reply Brief filed on August 16, 2002, the Coalition noted that BellSouth had been
informed by word and deed that each Independent fully understands that the Authority
encourages the Independents and BellSouth to discuss, negotiate, and arrive at mutually

agreeable terms and conditions ° The subsequent events have demonstrated the factual reality of

the Coalition’s statement. Subsequent to tHe filing of the Coalition’s Reply Brief, BellSouth
requested on August 23, 2002 that the BellSouth Motion be held 1n abeyance to afford the parties
the opportunity to negotiate. The requést was granted on September 2, 2002.

Thereafter, a series of discussions tégether with the crafting of new proposals ensued

The parties approached this process in good faith, jointly sought additional continuances of the

Order holding the BellSouth Motion 1ﬂ abeyance, and reported continuously 1n accordance with
the schedule established by the Hearing Officer

The members of the Coalition approached this process with openness and commitment
The Coalition sought to develop consensus|toward a new proposal that addresses the concerns of

the parties and, most significantly, the overall public interest concerns regarding the maintenance

of universal service 1n the areas of rural Tennessee served by the Independents The Coalition

members are well aware that outside of formal processes and proceedings, other parties may

8 Brief of BellSouth 1 Support of its Motion, August 2, 2002, p 4

9 Reply Brief of the Coalition 1n Opposition to the BellSouth Motion, August 16, 2002, pp 2-3
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disparage rural independent telephone I'compames, boldly but unjustly suggesting that the
Independents seek only to maintain existing interconnection arrangements for wrongful
purposes.'® Accordingly, the Coalition was 1ntent to demonstrate a creative pro-active
approach, and to dispel this false charalt:terlzatlon and suggestion that the Independents were in
any way slowing the process of implementing any changes that would be rational and serve the
public interest

The Coalition achieved this objective The facts speak for themselves-

1 In the course of the negotiations that took place between BellSouth and the Coalition, the
Independents agreed to implement a BellSouth proposal regarding changes 1n the terms and
condittons pursuant to which private line services are offered."!

2 When BellSouth, contrary to the Authority’s mandate to maintain existing
interconnection arrangements and payments arbitrarily ceased payment of termination charges
to the Independents for traffic that BellSouth identifies as “CMRS traffic,” the Independents

strived to reach a compromise and agreed tojaccept significantly reduced compensation
payments for an interim period

3 The Coalition invested considerable time, resources and effort to develop a consensus

proposal incorporating significant reductlons‘ 1n 1nterconnection rates charged to BellSouth, the
Coalition understood that 1t had fully addressed BellSouth’s objectives 2

The. details of the Coalition’s proposal to establish new interconnection terms and
conditions in a manner that serves the public interest and all reasonable interests of all parties

may properly become the subject of future aspects of this generic rural universal service

10 See, e g, page 2 of the original BellSouth Motlon filed on July 15, 2002 wherein BellSouth acerbically
states 1ts belief that the Independents have attempted to prevent BellSouth from terminating existing interconnection

arrangements 1n order “to continue to benefit from an unintended ‘gravy tran’ flowing from these outdated
contracts ” '

11 .It1s the understanding of the Coalition, however, that BellSouth has not yet elected to seek TRA approval
to implement the changes BellSouth proposed and to which the Independents agreed

12 In the most recent discussions with BellSouth prior to the February 17 Status Conference, BellSouth
representatives indicated a new demand, insisting that the Independents commit to a date certain by which they
would reduce interconnection rates charged to BellSouth irrespective of whether or not other aspects of the Coalition
proposal addressing universal service considerations were implemented The Coalition refused to agree to
BellSouth’s demand, and maintain that in light of the afﬁrmed and standing Orders 1n this proceeding, they cannot
and should not agree to this demand As a result, the pames reported accordingly to the Hearing Officer at the
February 17 Status Conference, indicating the break- down of discussions
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proceeding At present, however, consideration 1s focused only on the BellSouth Motion The
relief sought by BellSouth 1s very limited. By 1ts Motion, BellSouth sought only clarification
that “the termination or renegotiation” of the contracts between BellSouth and each Independent
“need not be pos‘rponed.”l3
The BellSouth request 1s moot. There 1s no need to clarfy that the Initial Order of the
Hearing Officer addressing Issue 2 was not|intended to discourage the parties from negotiating
The BellSouth Motion was held in abe;/ance, and the parties did negotiate Nor 1s there any need
to address whether the contract may be terminated pending the conclusion of this proceeding
Termination of the contract 1s no longer a relevant legal matter. BellSouth has already
purported to terminate the contract As a matter of law, the Hearing Officer determined, and the
Authority affirmed, that the terms and conditions set forth 1n the existing “terminated”
agreements are to be maintained 1n the %‘arrangement, outside of the existing contract.”" The
matter has been decided The decision has been affirmed There 1s no need to decide whether
BellSouth may terminate the contract. ;I'he matter 1s moot as a result of the enforcement of the
standing and affirmed December 29, 2000, Order of the Hearing Officer which 1s not, and should

not be, brought under review for a second time by the BellSouth Motion '°
!

13 BellSouth Motion, p 3

14 Initial Order of Hearing Officer, December 29, 2000, at fn 28

15 The BellSouth Motion also requests “clarification” of the Hearing Officer’s statement at page 4 of the June
28, 2002 Imtial Order of Hearing Officer that “the Ténnessee Public Service Commussion directed BellSouth
Telecommunications, Inc (**BellSouth” ) to enter 1nto toll settlement arrangements that were structured 1n a manner
that enabled independent carriers to maintain their current revenue streams ”  BellSouth seeks reconsideration of
“the portion of the order based on this presumption | This statement however 1s anecdotal, and not dispositive, the
request 1s moot and should be denied No portion ofthe Order was based on the specific presumption in the quote
cited out of context by BellSouth To the contrary, thle Order was based on the irrefutable fact that there has been a
“very strong connection between the contribution that the toll settlement arrangements provide to rural carriers and
their ability to maintain affordable residential serv1ce|s * Imutial Order of Heaning Officer, June 28,2002, p 4
Whether or not a specific order of the former Tennessee Public Service Commusston 1s identified that addresses this

concept, the fact remains that the settlement arrangements have, with the Authority’s knowledge and oversight,
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III.  The Coalition Petition Should be lGranted; It Merely Seeks Enforcement of the
Standing Orders Issued in this Proceeding.

The Coalition will not burden the record by repeating 1n total the facts and applicable law
set forth in the Coalition Petition filed on Alpril 3,2003 In summary, BellSouth has decided that
1t no longer should have to pay the Independents for any traffic terminated by BellSouth on any
Independent’s network 1f BellSouth 1dentifies the traffic as “CMRS?” traffic Prior to
implementation of this unilateral BellSouth policy decision, BellSouth purports that 1t did
compensate the Independents for the termmation of this traffic 1n accordance with the terms and
conditions of the existing settlement agfeements. No question of fact or law exists BellSouth
did make payments to the Independents for this traffic pursuant to the terms and conditions of
these agreements.'® The terms of these settlement agreements (which are now maintained under
‘arrangements” outside the existing contract] as discussed above) are the only terms and

conditions pursuant to which BellSouth operates in Tennessee with respect to 1ts intrastate
interconnection to each Independent 17
In order both to demonstrate the willingness of the Independents to negotiate and

compromise, and to avoid the expense of protracted legal proceedings, the Independents reached

produced a portion rural independent cost recovery that n turn, reduced pressures to otherwise increase the basic
rates charged by the rural Independents to rural customers for basic service

16 The Coalition notes that with respect to several of the Independents, an 1ssue exists with regard to whether
BellSouth made full payments due to each Independentj for the termination of this traffic  Although the Independents
understood that the negotiation discussions held while the BellSouth Motion and Coalition Petition were 1n abeyance
would nclude negotiations to settle these claims, no mc‘;amngful responses to the Independent claims have taken
place Each of the claiming Independents reserves its rights to pursue these claims n all appropnate forums

17 Contrary to any “red herring” argument any party may attempt to assert, the fact that the subject traffic
carried by Bellsouth to the Independent networks for termination may be “CMRS?” traffic 1s_irrelevant with respect to
existing arrangements, terms and conditions BellSouth has apparently entered into bi-lateral agreements with
CMRS carriers to provide those carriers with indirect connectivity to the Independent networks BellSouth and the
Independents have existing terms and conditions, ongmhlly set forth 1n the settlement agreements, which govern
BellSouth’s termination of traffic on Independent netwo'rks There exists no law or regulation, and no party can
point to any order, that automatically overrides the established and effective terms Bellsouth could have come to
the Independents and asked to negotiate new terms and éondltlons for this specific subset of traffic, 1t did not

Bellsouth instead elected self-help in defiance of an exlstmg Authority Order
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an interim agreement with BellSouth pursuant to which BellSouth paid each Independent a
significantly reduced interconnection fee with respect to traffic that Bellsouth 1dentifies as
“CMRS traffic.” As the Hearing Officer 1s aware, the interim arrangement between BellSouth
and the members of the Coalition ended on|July 31, 2003

The parties have previously reported 1n jomtly filed status reports that new interim offers
have been exchanged and that the parties have discussed these offers The Coalition regretfully
reports that 1t 1s unlikely that agreement or resolution of this matter can be reached between the
parties 1n the absence of action by the TRAL Prior to May 1, 2003, the parties treated the subject
interconnection arrangements and traffic injaccordance with existing terms and conditions
established between BellSouth and the Coalition members. The subject traffic may likely 1n the
future become subject to new terms am:tl conditions as a result of the negotiations and arbitrations
that are ongoing pursuant to Sections 251 and 252 of the Telecommunications Act and 1n
accordance with the Hearing Officer’s directive 1n this proceeding The new terms and
conditions will become effective as a result|of agreement or arbitration consistent with the
requirements of the Telecommunications Act, and consistent with the affirmed Initial Order of
the Hearing Officer 1n this proceeding that all existing terms and conditions be maintained “until
such time that the current arrangement 1s otherwise terminated, replaced or modified by the
Authority 18

In the spint of additional compromise, the Coalition has proposed to agree to continue to
utilize the interim arrangement until such time as the TRA has approved new terms and
conditions applicable to the subject traffic and consistent with the processes established by Sec

252 of the Telecommunications Act  Ths offer has been rejected

18 Initial Order of Hearing Officer, Docket No 00-00523, December 29, 2000, p 12
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As a result, the Coalitton members should have every right to enforcement of the terms
and conditions of the existing arrangements, the very relief initially sought in the April 3, 2003
Petition. The requested relief 1s consistent with applicable law and merely seeks enforcement of
the prior order of the TRA affirming the Initial Order of the Hearing Officer 1ssued on December
29, 2000. |
The Coalition members remain willing to pursue the continuation of the prior
compromise during the time period remaining through December 31, 2004 or until new terms
and conditions are reached.'® In the absence of agreement to continue this compromise
arrangement, however, the Coalition members have not and will not waive their nghts.%°
Accordingly, the Coalition members respectfully request that the TRA no longer hold the April
3, 2003 Petition 1n abeyance, and furthef request consideration of the Petition and grant of the
relief requested. Finally, the Coalition réspectfully urges that the Hearing Officer act
expediently on this request. Since August 1,{2003, the Coalition members have received no
compensation for the interconnection and termination services provided to BellSouth for CMRS

traffic that BellSouth has elected to mterconnect to the Coalition member networks.?!

19 The Coalition respectfully notes that the compromise 1t has proposed 1s similar to the terms and condition
reached 1n other states in which BellSouth operates A copy of one such compromise settlement agreement was filed
1n this proceeding by the Coalition as an attachment to the Coalition’s Response to the Petitions for Arbitration filed

by several CMRS carriers For some unknown reason, BellSouth and the CMRS carriers refuse to enter into similar
agreements with the Coalition members

20 The final offer to address this 1ssue made by BellSouth incorporated a further reduced fee and insistence
that BellSouth would not be responsible for payment to lany Independent for the subject traffic carried after March

31,2004 This proposal leaves the Independents 1n limbo and 1n a sttuation far short of those compromise
arrangements reached 1n other States

21 The situation for the Coalition members 1s worse than 1t may at first appear In fact, payment has ceased
with respect to the traffic that was interconnected to the Petworks of the Coalition members after May 31, 2003 The
nterim agreement applied only to “payments” made through July 31, and not to traffic sent through July 31
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1V. CONCLUSION

During the period in which the BellSouth Motion and the Coalition Petition have been

held in abeyance, the Coalition has actively commutted resources to the resolution of all

immediate and underlying 1ssues. A review of the proposals that have been offered and
discussed will demonstrate the substance of the commutment undertaken by the Independents
Unfortunately, the discussions among the parties have not resulted in resolution. The Coalition
respectfully requests that the TRA resolve both the BellSouth Motion and the Coalition Petition.
As discussed above, the Coalition asks that the BellSouth Motion be dismissed The
relief requested was limited to clarification that the Authority encouraged continued negotiations

among the parties and that BellSouth couldterminate the subject settlement agreements The

negotiations have continued, and pursuant to an affirmation by the TRA of the December 29,
2000 Initial Order of the Hearing Officer, the terms and conditions of the settlement agreements
purportedly terminated by BellSouth are maintained by Authority Order outside of the contracts
The BellSouth Motion 1s moot and should be dismissed.

The Coalition also requests that the Authority grant the Coalition Petition The
Independents have not been paid for any of|the subject traffic carried by BellSouth to the
Independent networks after June 1, 2003. BellSouth’s refusal to pay 1s in direct violation of the
Authonity’s Order. The termination of the traffic 1s subject by Authority Order to the terms and
conditions set forth 1nitially 1n the settlement agreements, and pursuant to which BellSouth made
payments for this traffic until May 2003 The Coalition members have offered to continue the
now long ago expired interim settlement arrangement, but BellSouth has refused this offer
Accordingly, the Coalition respectfully Iurges the grant of 1ts Petition. The Authority should,

indeed must, enforce 1ts Orders and rulings 1ssued 1n this proceeding. The Authority has spoken-

the existing terms and conditions of interconnection, including rates, between BellSouth and
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I
each Independent are to be maintained untlil such time that the current arrangement 1s otherwise

terminated, replaced or modified by the Au‘thorlty.

|

Respectfully submaitted,

- NEAL & HARWELL, PLC

By:

William T. Ramsey
John D. Clarke

2000 One Nashville Place
150 Fourth Avenue North
Nashville, Tennessee 37219
| (615)244-1713 Telephone
(615) 726-0573 Facsimile

|
| KRASKIN, LESSE & COSSON, LLC

By

Stephen G Kraskin

I Kraskin, Lesse & Cosson LLC
- 2120 L St. N\W Suite 520
i Washington, D C 20037

!

Counfsel for The Tennessee Rural Independent Coalition
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REPLY BRIEF OF THE RURAL INDEPENDENT COALITION
IN OPPOSITION TO THE BELLSOUTH TELECOMMUNICATIONS, INC.
MOTION FOR RECONSIDERATION OR, IN THE ALTERNATIVE,
CLARIFICATION OF THE INITIAL ORDER OF THE HEARING OFFICER FOR
THE PURPOSE OF ADDRESSING LEGAL ISSUES 2 AND 3 IDENTIFIED IN THE
REPORT AND RECOMMENDATION OF THE PREHEARING OFFICER FILED
IN NOVEMBER 8, 2000

|
|
The Rural Independent Coalition (h?reafter referred to as the “Coalition” or the

“Independents™) respectfully files this Reply ![Brief in response to the above-referenced filing by

BellSouth Telecommunications, Inc. (“BST”): for reconsideration or clarification (the “BST
i

Motion”). The Coalition submuts, as der’hon%trated below, and by the attachments hereto, that the

BST Motion should be denied. No basis exis‘ts in law or fact to warrant reconsideration of the

| The Coalition includes the following companies: Ardmore Telephone Company, Inc.,

Ben Lomand Rural Telephone Cooperative, Inc., Bledsoe Telephone Cooperative, CenturyTel
of Adamsville, Inc., CenturyTel of Claibomle, Inc., CenturyTel of Ooltewah-Collegedale, Inc.,
Concord Telephone Exchange, Inc., Crocke!tt Telephone Company, Inc.,

Dekalb Telephone Cooperative, Inc., Highla}nd Telephone Cooperative, Inc., Humphreys
County Telephone Company, Loretto Telephone Company, Inc., Millington Telephone
Company, North Central Telephone Cooperative, Inc., Peoples Telephone Company, Tellico
Telephone Company, Inc., Tennessee Telepl‘ilone Company, Twin Lakes Telephone Cooperative

Corporation, United Telephone Company, West Tennessee Telephone Company, Inc., and
Yorkville Telephone Cooperative.

|
|
|
l



prior determinations by the Hearing Officer|in this proceeding.? Nor is action on the BST Motion

|
. . .
required to clarify the Hearing Officer’s determinations.

i
|
]
t
|

1. The BST Motion Should Be Dertlied. The Independents Have Expressed and
Demonsrated Continued Willingness to Negotiate Interconnection Arrangements and Services

with BST. Accordingly, the Requested Relief is Unnecessary.

BST emphatically states in its Motior:1 that its “bottom line” is that it seeks relief to ensure
: |

2 Subsequent to the November 9, 2000 filing of the Initial Brief of the Rural Independent
Coalition (the “Independent November 9, 2|000 Brief") in this proceeding, there has been no
change in fact or law that would warrant or require reconsideration or clarification of the
determinations by the Hearing Officer. As discussed above, clarification by the TRA is not
necessary to encourage good faith negotiatioln by the Independents with BST. The Independents
fully recognize, as should BST, that good faltlh negotiation may not yield mutually agreeable results,
and that any party (i.e, BST or an Independent or group of Independents) may seek further
guidance from the TRA in the context of the Authority’s jurisdiction over BST’s proviston of
intrastate toll services and intrastate interconnection with other carriers. The position of the
Independents is consistent with the prior state regulatory decisions, statute and the determinations
of the Hearing Office in this proceeding. The factual and legal support with respect to these
matters are fully set forth in the Independenlt November 9, 2000 Brief. Rather than repeat these
discussions, the Coalition incorporates therr!x herein by reference and attaches a copy of the
November 9, 2000 Brief for the Authority’s Lreference. See Attachment A.

|
|
|
|
|




|
|
|
|
“that nothing in this docket should delay or, stand in the way of reaching a new agreement, and

entering into a new contract, governing toll 'lsettlements” with the Independents. (BST Brief at p.
1

1
4). Additional imposition on the processes 'lof the Authority to reconsider or clarify this matter 1s

|
wholly unnecessary. The Independents havé.a informed BST by word and deed that each

|

Independent fully understands that the Authority encourages the Independents and BST to
1

discuss, negotiate, and arrive at mutually agrteeable terms and conditions with respect to the

provision of intraLATA toll services. The hlldependents have met with BST to discuss these

matters and continue in their willingness to do so.
|
. |
Accordingly, and to the extent that the intent of the BST Motion is simply the “bottom

line” as articulated by BST and refenced abo1ve, there is no need for further action on the BST

Motion. The Independents have reiterated tilieir willingness to discuss and negotiate the issue
|
raised by BST, and clarification of the Autho'lrity's intent in this regard is not required. The

Coalition notes, for the information of the Authorlty, that on July 15, 2002, the very day that BST

first filed 1ts Motion, a meeting between BST representatives and many Independents had already
|

been scheduled as a follow-up to a meeting h:eld in May. Irrespective and contrary to this fact, BST

l
wrongly averred in the initial rendition of its[Motion:
1

the independent companies have bel‘en unwilling to renegotiate the arrangements...
(Initial BST Motion filed July 15, 2002, p. 2.):3 The Independents assume that within the BST

t
. . | 11 . .
organtzation, information regarding the Independent willingness to continue to negotiate may not

|
have been communicated. At this juncture, however, no question should exist. No reason in law

\
!

3 While the Coalition recogmzes that BST filed a “Substitute Version” of its Motion on

July 25, 2002, the Coalition is not in receipt of any document or statement by BST that recants or
addresses the incorrect impressions and uncolnscionable inflammatory language BST
incorporated in the initial filing of its Motioq.

|
[
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or fact exists for action by the Authority on the BST Motion.

IL. The Independents are Concerned that the BST Motion and Supporting Brief, in the
Best Light, May be Characterized als Providing an Inaccurate Impression.

The Coalition respectfully raises for the Authority’s consideration its concern that

numerous statements in the BST Motion axlxd the BST Brief provide what, at best, may be
characterized as an incorrect portrayal of thie historic and existing relationship between BST and
the Independents. If the BST Motion is sir:nply intended, as stated by BST, to ensure “that

|
nothing in this docket should delay or stam!:l ina the way of reaching a new agreement, and entering

into a new contract, governing toll settlements,” the Coalition respectfully submits that BST can

and should withdraw its request, as demonstrated in Section I, above. If, however, BST insists on

pursuing its Motion, the Independents resgectfully request that the Authority schedule a hearing

and request testimony by BST to support tlr:1e broad allegations and misleading factual statements
incorporated into 1ts Motion and Brief.
H

While no new matter of fact or law lhas arisen that warrants the BST requested

reconsideration or clarification, the Coalition notes the existence of a non-dispositive fact that

may provide context for BST’s motiwvation in filing its Motion. Although the Independents had

|
|

not heard officially from BST with respect to any discussion or consideration of changes in

l

interconnection arrangements for a long period of time, on April 5, 2002, BST abruptly notified

the Independents of its intent to change the existing arrangements and to act unilaterally in the

|
event that change satisfactory to BST did not occur. (See Correspondence of April 5, 2002, from

BST to Independents, Attachment B). The Independents were particularly surprised by the BST




pronouncements in consideration of the fact that BST had opposed the Independents in their

attempt to facilitate additional consideration of all related issues by the industry and the Authority.
(See, Coalition Letter of September 4, 2001 to Director Malone, Attachment C). Nonetheless,
the Independents responded to BST, and offered to meet to discuss any and all issues. {(See,
Correspondence of April 27, 2002 from Inc}ependen‘ts to BST). As discussed above, the
! ;
Independents subsequently met with BST aEnd remain ready, willing, and able to do so.
The Independents are concerned, however, that the portrait painted by BST in its Motion

and Brief are far different from these facts. The Indépendents are equally concerned with many of

the statements set forth in the BST Motion and Brief which are presented as fact. The concern of

the Independents reaches far beyond offense to the iinﬂammatory and unnecessary language used
by BST in 1ts Initial Motion filed July15. Tl‘xe Independents are concerned that the BST
documents do not accurately convey the historic or existing arrangements and relationship
between BST and the Independents with respect to the provision of intral ATA toll services in the
Independent areas.

The Independents have elected to nc;)t utilize this filing to identify each and every
statement by BST that generates concern th:!llt the Ailthonty be provided with a full and accurate
picture. In fact, the Authority holds within i‘its institutional knowledge an understanding of the
maccurate understanding of these matters that may be conveyed by the BST Motion and Brief.

Rather than engage in what may be unnecessary debate, the Independents will refrain from further

comment on this matter pending BST’s decision regarding the Independent proposal that BST

withdraw 1ts Motion, and that all parties conltinue to discuss and negotiate the related matters, as
|

the Independents have expressed willingness to do and as BST has expressed to be the objective of

therr filing. In the event that BST does not withdraw its Motion, the Independents respectfully
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request the opportunity to supplement this Brief, and further request that the Authority establish a

hearing on this matter and require BST to provide testimony mn support of its Motion and Bref.

CONCLUSION
For the reasons set forth above, the

The Independents have been and remain

Independents request that BST withdraw its Motion.

willing to discuss and to negotiate all issues associated

with interconnection and other service arrangements with BellSouth. In the event that BST

does not withdraw 1ts Motion, the Independents respectfully request that the Authority dismiss the

Motion. In the alternative, the Independents request the opportunity to supplement this Brief and

request that the TRA establish a hearing on this matter and require BST to provide evidence and

testtmony in support of its Motion and Brief.

August, 16, 2002

Respectfully submitted,

| The Tennessee Rural Independent

Telephone Company Coalition
By:

Stephen G. Kraskin
John B. Adams
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CONCLUSION

For the reasons sCt forth above, the Independents request that BST withdraw its Mation

The Independents have been and remain willing to discuss and to negotiate all issues
associated with interconmection and other se rvice arrangements with BeliSourh. 1nthe event
that BST does not withdraw its Motion. the Independents respectiully request that the Authority
dismiss the Maotion. In the alternative, the Independents request the opportunity Lo supplement
‘this Bricf and request that the TRA establish|a hearing on this matter and require BST (0 provide
evidence and testimony in support of its Motion and Bricf.

Respectfully submitted,

The Tennessee Rural Independent

Telephjgne Company Coalition
By: %ﬁr\' Cf ‘ZVD\M"’\)

August. 16,2002 ' Stephen G. Kraskin
John B. Adams

Kraskin, 1 .esse & Cosson, L.LP
2120 L Strect, N.W.. Suite 520
Washington, D.C. 20037
202-296-8890
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GENERIC DOCKET ADDRESSING ) DOCKET NO. 0000523
RURAL UNIVERSAL SERVICE )
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)

BRIEF OF THE RURAL l\NDEPENDENT COALITION
l on l)ehalf of

Ardmor<‘a Telephone Company, Inc.

Ben Lomand Rural Tlalephone Cooperative, Inc.
Bledsoe Telephone Cooperative
CenturyTel of Adamsville, Inc.

CenturyTel <|>f Claiborne, Inc.
CenturyTel of Ooltewah Collegedale, Inc.
Concord Telephone Exchange, Inc.
Crockett Telephone Company, Inc.
Dekalb Telepho‘ne Cooperative, Inc.
Highland Telephone Cooperative, Inc.
Humphreys County Telephone Company
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North Central Telephone Cooperative, Inc.
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Tellico Telephl')ne Company, Inc.
Tennessee Tellephone Company
Twin Lakes Telephone Cooperative Corporation
United Telephone Company
West Tennessee Telephone Company, Inc.

Yorkville Telephone Cooperative

|
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"The Coalition of Small LECs and Cooperatives"
l )
ilNovemIber 9, 2000
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Before the
Tennessee Regulatory Authority
Nashville, Tennessee

IN RE: )

GENERIC DOCKET ADDRESSING
RURAL UNIVERSAL SERVICE

DOCKET NO. 00-00523

BRIEF OF THE RURPle INDEPENDENT COALITION

The Rural Independent Coalition (herea&er referred to as the “Coalition” or the
“Independents”) respectfully files this Brief lIin response to the direction established by the
|

Tennessee Regulatory Authority (“TRA” or “Authority”) at the Status Conference held in the

abovereferenced proceeding on October 31,
|

Independent telephone companies and cooll)eratives which collectively provide approximately

2000. The Coalition membership is comprised of 20

314,000 access lines to customers who reside and work within the more rural areas of Tennessee.

Introduction |

!

The Authority has requested that thcl, parties address three threshold issues:

1. Does the TRA have jurisdiction over the toll settlement arrangements between
BellSouth and the Rural Local Excha.nlge C'fu'riers'.’

2. Should the withdrawal of toll settlement agreements between BellSouth and the Rural

Local Exchange Carriers be consxdered‘ in the Rural Universal Service proceeding? If so, how
should they be considered? !

3. Is the state Universal Service statute, as enacted, intended to apply to rate of return
regulated companies, as such companies are defined under state law?

Meaningful consideration and understanding of these issues, on both an individual and collective




basis, is vital to each of the Independents and their respective abilities to sustain and foster the

provision of universal service in the rural areas of Tennessee. In their Comments filed in this *

proceeding on September 5, 2000, the Independents addressed both the short and long term
adverse impact on universal service that would result from the arbitrary and isolated termination
of settlement agreements between the Independents and BellSouth.
From a policy perspecttve, universal sigrvice concerns for rural Tennessee ratepayers
mandates an affirmative response to each of ti:he issues set forth by the TRA. The Authonity and all
i
participating parties are well aware that the o;pportunity to recover the costs of providing universal
service 1n rural Tennessee has traditionally dl:pended significantly on the contribution to cost
recovery that each Independent receives|from the division of intrastate intralL ATA toll revenues
with BellSouth. While the Independents amii BellSouth historically entered into negotiated
|
division of revenue settlement arrangements,; the TRA (and its predecessor) held ultimate authority
to be utilized if and when necessary to e nsurtle that the public interest was fully served in the
establishment of through rates among the connecting carriers.
Because of the historic dependence on settlements as an integral part of overall cost

i

recovery for the rural Independents, the proposed withdrawal of the toll settlements and the

l

resulting impact on universal service cannot ibe ignored. Accordingly, in their September 5, 2000,

Comments the Independents offered alcomprehensive state rate redesign and universal service
plan that would appropriately incorporate consideration of BellSouth’s proposed termination of
the settlement agreements. In addition, the Independents asked the Authority to take emergency
action to continue the existing settlement agreements pending the consideration of the

Independents’ universal service and rate redesign proposal in this proceeding. Absent action by

the Authonty or significant increases injrural Independent service rates, BellSouth’s unilateral
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termmation of the settlement agreements will severely impact the cash flow and continuing

operational viability of rural Independents.

Accordingly, and as more elaborately discussed 1n the Coalition’s September 5, 2000
Comments, public policy interests require: 1) that the TRA holds authority over BellSouth’s
settlement arrangements for through rates for intraL ATA toll service that has been provided by
BellSouth and the Coalition Members; 2) co'nsideration in this proceeding of the significant
impact of BellSouth’s proposed terminationof the settlement agreements on the provision of
universal service; and 3) application, as a matter of policy, of the state Universal Service statute to
the rural rate of return regulated companies in order to meet the objective of universal service in
rural Tennessee. These three threshold issuel:s require an affirmative response, however, not only

as a matter of public policy, but also as a matter of law, as discussed below.

Issue I: Does the TRA has jurisdiction lover ‘the toll settlement agreements between BellSouth
and the Rural Local Exchange Carriers?

The TRA has junsdiction.over the toi'ﬂ settlement agreements between BellSouth and the
Rural Local Exchange Carriers. Several sections of Title 65 of the Tennessee Code Annotated
confer general jurisdiction upon the TRA. The TRA’s jurisdiction over toll settlement
arrangements, which are a historical form of ﬁniversal service cost recovery, is especially certain in
\
the context of revising the Tennessee Umverllsal Service mechanism.

The TRA’s jurisdiction over toll Settlément arrangements 1s not, however, derived solely

from its consideration of appropriate Universal Service mechanisms. TCA 65-5-201 provides in

part that:

The [TRA] has the power . . . to fix just and reasonable individual rates, joint rates,
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tolls, fares, charges or schedules thereof, as well as commutation, mileage, and other
special rates, which shall be impo‘sed, lobserved, and followed thereafter by any

public utility.

TCA 65-5-201. The authority to regulat

¢ joint rates necessarily includes authority over the division

of those rates between or among the jointly providing carriers as well as authority over the facilities

those carriers use to provide the service.
1s further evidenced by the last sentence

In fixing such rates, joint rates, t
mileage or other special rates, th
and efficiency or lack thereof of
utility.

Th? TRA's jurisdiction over toll settlement arrangements
|
of T[CA 65-5-201, which states:

olls, fares, charges or schedules, or commutation,

% [TRA] shall take into account the safety, adequacy
the service or services furnished by the public

|
An examination of the adequacy and efficiency of a jointly provided service necessarily includes an
!

. | .
examunation of the way the service 1s provided, the facilities used, and the compensation due each

joint provider.

The Authority’s jurisdiction over the settlement arrangements between BellSouth and the

Independents is further demonstrated by the responstbility assigned to the TRA by the state

|

Unuversal Service statutory provisions. :i'CA 65-5-207 grants the TRA broad authorty to craft a

new universal service mechanism designed for a competitive market. After stating its goal of the

continuation of Universal Service to all

residential customers and the continuation of carrier-of-

lastresort obligations,* the Legislature mandated that the TRA investigate existing and alternative

Unuversal Service mechanisms.® As part of this investigation, the TRA 1s to “determine all current

4 TCA 65-5-207(a).

5 TCA 65-5-207(b).




sources of support for universal service a

arrangements have long been used as a n

nd their associated amounts.” Toll settlement

neans of recovering the cost of the operations of

independent local exchange carriers (LECs) to ensure their continued provision of universal

service and fulfilment of carrier-of-last-resort ?bligations. Thus, the TRA has jurisdiction over toll

settlement arrangements.

|
1
|
|

TCA 65-5-207(c) explicitly supports t¥ns conclusion. It states in part that:

The [TRA] shall create an alternative umversal service support mechanism that

replaces current sources of unive

rsal service support only if it determines that the

alternative will preserve umversal service, protect consumer welfare, be fair to all
[}
telecommunications service p'romde'rs, and prevent the unwarranted subsidization of any

telecommumnications service provider’
service provider.

's mtes by consumers or by another telecommunications

TCA 65-5-207(c) (emphasis added). The italicized text highlights two essential points. First, the

Legislature believes that some “unwarranted subsidization” may exist in the current mechanisms

utilized to achieve universal service. Second, the Legislature intends that the TRA must consider

existing inter-carrier service arrangemen

ts in

crafting a new universal service mechanism. As

addressed by the Independents in their September 5, 2000 comments, access charge levels and toll

settlements are the two primary sources
(c) makes clear that the TRA must consi
Tennessee Universal Service mechanism
deem unwarranted. Implicit in this cha

jurisdiction over the inter-carrier settlem

The Legislature did not stop ther

to further clanify 1ts intent.

¢ TCA 54-5-207(b).

of in‘ter—carrier revenues for the Independents.

Subsection

der these toll settlement arrangements in revising the

and to end those inter-carrier arrangements that it may
rge to the TRA 1s the understanding of the Authority’s
ents

e, h

ywever. 1t went on in other portions of subsection (c)

Subsection (c)(5) provides for a rebalancing of rates to correct for the




financial impact on a universal service provider of a change in the universal service support

mechanism, such as the impact on the Coalstion members of changes to their toll settlement

arrangements with BellSouth. Subsection (cX(7) prohibuts the TRA, however, from increasing rates

for “interconnection services” as a part of rate rebalancing. Interconnection services are defined in

TCA 654-101(f) as “telecommunications services, including intrastate switched access service, that

allows a telecommunications service provider to interconnect with the networks of all other

telecommunications service providers.”

According to TCA 65-4-101(c), “telecommumnications

service provider” includes incumbent local exchange carriers. Thus, toll arrangements between

two incumbent LECs are included in the kintds of interconnection services over which the TRA

has jurisdiction.

Even if the Legislature had not specifically contemplated TRA jurisdiction over the

[

BellSouth settlement agreements with the Independents, the authonty would, nonetheless, hold

authority and responsibility for these arrangements. The very essence of the public utility nature of

the intraLATA toll service provided by the Independents and BellSouth is precisely that which the

Legislature has entrusted to the Authority. The TRA has “general supervisory and regulatory

power, jurisdiction, and control over all

rights, facilities, and franchises, so far as

public utilities, and also over their property, property

may,be necessary for the purpose of carrying out the

provisions of this chapter.” Thus, the TRA has jurisdiction over toll settlement arrangements to

the extent necessary: 1) to regulate joint
the resulting settlement arrangements; 2
proposed changes in the context of the Authority’s investigation of the existing Universal Service

mechanisms and the implementation of

members.

rates, including the adequacy and efficiency thereof, and

ind 2) to consider the toll settlement arrangements and

new|Universal Service mechanisms for the Coalition




Issue 11: Should the withdrawal (I)f toll settlements agreements between BellSouth and the
Rural Local Exchange Carriers be considered in the Rural Universal Service

proceeding? If so, how

The withdrawal of toll settlemen

should they be considered?

\ts agreements between BellSouth and the Independents

not only should, but must, be considered infthe Rural Universal Service proceeding. As discussed

regarding Issue I, the TRA is required t

and to determine the extent to which e

o identify all current sources of universal service funding

cisting inter-carrier arrangements to support universal

service should be continued.” The toll settlement arrangements at issue precisely meet the

Legislative mandate for consideration in this proceeding. Toll settlements are a hustorical form of

Unuversal Service support to the Independents, and take the form of inter-carrier payments. In

this regard, toll settlements and the rate levels established for intrastate access charges are similar

traditional universal service mechanism

’

s that have been established as integral parts of traditional

rate and cost recovery design for rural carriers. The objective of the rate design and universal

service cost recovery mechanisms have been|to promote universal service connectivity to rural

-

subscribers. In accordance with both the statute and sound pubhe policy, changes in toll

settlement arrangements maust be cons

dered in revising the Tennessee Universal Service

mechanism together with consideration of other inter-carrier arrangements, including access

charge levels.

With respect to the issue of how tolli settlement arrangements should be considered in this

proceeding, the Coalition respectfully suggests that the TRA’s consideration should, consistent

with the statutory requirements, focus on the following objectives-

7 See TCA 65-5-207(b) and (c).




(1) Tdentfying toll settlements as|a source of Universal Service cost recovery;
(2) Determining whether, and to what extent, continuation of those toll settlement
arrangements as a form of Universal Service cost recovery 1s warranted; and
(3) Identifying an alternative form of Untversal Service cost recovery mechanism to replace
the Universal Service cost recovery provided by toll settlement arrangements if the TRA
finds that continuation of those arrangements is not warranted.

The Independents have incorporated these objectives into the comprehensive state universal

service and rate redesign plan set forth in their September 5, 2000 comments.

Issue III: Is the state Universal Service statute, as enacted, intended to apply to rate of
return regulated rural companies, as such companies are defined under state law?
From both a legal and policy perspective, the state Universal Service statute must apply to
rate of return regulated rural companies. Consistent with both the,state statute and the federal
Telecommunications Act,® principles and policies relating to the provision of universal service
must be applicable to all local exchange|carriers that are designated as providers of universal
service. Accordingly, no provision of TCA 65-5-207 suggests that it applies only to a particular
class of carrier on the basis of the way in which a carrier is regulated. Instead, the opposite is true.
The first sentence of the statute expresses the Legislature’s intent to preserve Universal Service to

all residential customers and to continue carrier-of-last resort obligations.” These goals cannot be

8 47USC § 254.

®  TCA 65-5-207(a).




achieved by applying universal service principles and policies only to carriers operating pursuant to
a particular form of regulation (e.g., price re sulation) and not to those operating pursuant to
another (e.g, rate of return).

Further support for application [of the Universal Service statute to all carriers can be found

throughout the statute itself. Subsection (b) mandates that the TRA “determine all current

sources of support for universal service,’ not just those for price-regulated companies. Similarly,
subsection (c) requires fairness to “211 telecommunications service providers.” Subsection (8)()
requires the TRA to consider the difference between the costs of providing services and the
revenue received from providing services, including the cost associated with carrier-of-last-resort
obligations, for both “high-density and low-density service areas.” The reference to “low-density
service areas” is clearly a direct reference to rural areas, which tend to have low population density
and low customer density, and are generally served by the Coalition members. Further, this
language 1s an alternative way of saying {all service areas” 1n that the phrase “high-density and low-
density service areas” may be read to include the whole universe of service areas, with high density
service areas and low-density service areas being subsets of the whole. -

TCA 65-5-207 applies. on 1ts face to all carriers, including rural rate-of-return carriers. Any

other reading 1s contrary to the clear meaning of the statute and to the clear legislative goals stated
therein. An mterpretation that would exclude any rural incumbent universal service provider
would not be competitwvely neutral, and accordingly, any such interpretation would constitute a

violation of both the statute itself '° and |federal law."!

10 TCA 65-5-207(c)4).

1 47US.C. § 254(9.




Conclusion

The Independents respectfully recognize that the Authority has identified three threshold

issues that must be addressed and answered|expediently in order to go forward in this proceeding.

In the absence of clarity in the resolution of these issues, the Independents are concerned that the

efforts of the parties and the Authority to address universal service concerns in the areas of the

state served by the Independents could |be exposed to misfocused, distracting, and otherwise

unnecessary debate. From the perspective of both policy and law: 1) the TRA clearly has

jurisdiction over BellSouth’s settlement agreements with the Independents; 2) the toll settlements

must be considered in any meaningful rewe\‘)v of state universal service policies for the rural service

areas; and 3) the state Universal Service statute must apply to all Tennessee providers of universal

service, including the rural rate of return carriers.

Universal service cost recovery for the Independents has historically been achieved through

rate design and cost recovery that balanced basic service rates with toll settlement and access

revenues. Any change in any aspect of the design will impact the provision of universal service.

The Independents respectfully request that the Authority take immediate action necessary to

ensure the continuation of the existing balance pending its consideration of the comprehensive

proposal set forth by the Coalition.

Respectfully submitted,

The Tennessee Rural Independent
Telephone Company Coalition

By:
Charles B. Welch, Jr.

Farris, Mathews, Branan, Boboango & Hellen
618 Church Street, Suite 300
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Of Counsel
Stephen G. Kraskin
John B. Adams

Kraskin, Lesse & Cosson, LLP
2120 L Street, N.W., Suite 520
Washington, D.C. 20037
202-296-8890
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Nashville, Tennessee 37219
615-726-1200
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ATTACHMENT B

@ BELLSOUTH

. = ——

Balltguth Yalscommunicationn, inc.

Bults 34891
176 West Puschiree Street, NI
Atlunta. Georgla 30378

April 5, 2002

Mr. Levoy Knowles

Ben Lomand Rural Telephone
P. O.Box 670

McMinnvills, Tennessse 37110

Daar Mr. Knowiss:

Jorry Hendrix

As you know, the intralLATA Toll Sattlemr;nts Contracts between our companies

implemented some yaars ago Intended that BellSouth

would function as a primary

carrier for IntralATA toll traffic originated and terminated by your company. The

agreemaent also contamplated that your company would

bill and collect the intralLATA

toll traffic at BallSouth toll tariff rates fofr toll callg originated by your and usars. As you

know, since that time, the anvlronmonlt in which we ope
as a result of the Telecommunication Act of 1886 and ma

rate has changed dramatically
rket farces.

Over the last several years BellSoluth ll'las discussad with a number of the Indepsndent
LECs in Tennesses the need to reviss the intraLATA toll compensation arrangement.
What BaliSouth has proposed dupng those mestings is a changa In the formula for

compensation that more appmprlaltely aligns with our ex

isting compestitive local and toll

markets. As & part of that ongoing negotiation, you may recall that we reached

egreement last year to update Biliing| and Collection ra
agreement 10 be more In allignmsnt wi

that the ramalning lssues addressed in our letter of July 31,2

this yoar.

teg that were contained in the

ith today's environmant with the understanding

000 would ba addressed

While this issus has been dlscuslsed. no settiament has been reached as of this time.

Meanwhlla, the aconomic condition of the telscommunications in

competitive Inroads require that we taka same action to align our e

Tealies. Our ongoing analysjs of the intralATA
companies continues to indicate an Irpbalance betwaen
in the agresment that BeliSouth pays to your compan
charged 1o compating toll providars. | This was not tha
imbalance Is pracigely the type oilmaterlal change
provision was designed to protec the parties. We are ¢
this lssue thraughout our nine-atate reglon.

440589

cEes2ead 3PTON

dustry and continuing
jationship to these
toll settlements between our
the old access rates contalned
y and the market based rates
intent of the parties. This rats
against which the termination
urrently taking steps to address

g@:91 22-80st9
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in light ot the Tennesses Regutatory Authorlty's Decambar 29, 2000 Order in Docket
No. 00-00523, BeliSouth is not Inyoking the termination provision that the agreement
allows at this time. BeliSouth 1, however, hereby providing notice of its intsnt to pursue
termination of this outdated agresment and negotiation of 8 new ons.  We strongly
prafer that any néw agresment bg py n:agoﬂatlon. We, likewise, understand your lgsues
and wlll support same whenever pqsslble. However, we cannot agree to defer
resolution of our overdue Issues pqndlrpg an uncertain resclution of yours. Therefore, In
the event that nagotiation doas not moyve at an expedited pace toward resolution of this
issue, BellSouth will be forced to 866k 5ellef from the TRA and any other forum avallable
to us. The TRA's Qrder on this mémeq addressed the (asue of whather BellSouth could
ynigterally terminate certain arraqgemants wlihout TRA involvement. The Order also
stated that it should not be consuped]to interfare with continued negotiations. In fact,

the Order specifically admonlshes the partias that

nothing stated [in the Orde(] shlould be construed to suggest that current
sfforts in daveloping or pursuing alternative Intarconnection compensation
mechanisms should be re;ilaxe;s:l. or that this decigion extends beyond
resolving the iImmediate questions or the TRA's jurisdiction and authorlty

in this matter.

Initial Order of Hearing Officer, Qecember 24, 2000, Docket No. 00-00523, p. 12-13.
Accordingly. In the event we are Iunal;:la to reach agreement within a reasonable time
period rggarding a new agreement, BIBHSouth will petition the TRA for permisslon to
terminaie the old agreement. Furthar, if the parties do not commaence good falth
negotiations by the later half of ﬁpril ?002, BeliSouth will dispute all charges billed to
gallSouth that exceed the ravenus reported to BellSouth and will pursue ail avaiiable

ramedies. We belleve, however, that such action will not be necessary.

We regret that the tone of this letter may be Interprated as harsh, but it marely raises
i1squss we have all been aware of’and discussed tor some perlod of time. Wa must now
act to address these Insquities arpd ¢3tabilsh &n equitable arrangament for both of our
companies. We look forward to establishing an aquitable arrangement tor both of our
companies. A template agresment will be sent o you for review by April 12, 2002,
gellSouth would like to schedule & rneeting to discuss the proposed Interconnection
agrsemsnt with you during the waiak of either April 15 or April 22™. Pigase let us know
of your avallability. We are aiso Happy to negotiate these issues with you Indlvidually or
collactivaly with other companlos.' If you have any questions, please contact Tim Watts

at 205-321-2066.

Sincersly,

440508
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Attachment C

KraskIN,|LESSE & COSSON, LLP

ATTORNEYS AT LAwW
2120 L Stre:ct, N.W., Suite 520
‘Washimngton, D.C. 20037

TELEPHONE (202) 296-8890 TELECOPIER (202) 296-8893
September 4, 2001
Melvin Malone, Director
Tennessec Regulatory Authority )

460 James Robertson Parkway
Nashville, Tennessee 37243-0505

Re: Impact of Fedcral Regulatory Developments on the Provision of
Universal Service in Rural Telephone Company Service Areas

Dear Director Malone:

On behalf of the members of the Coalition of Small LECs and Cooperatives (the “Small
Company Coalition;”see attached list of metnber companies), I am writing to you with respect to
1ssucs and concerns that affect the provision of umversal service in rural areas of Tennessee.
Although I am writing to you because o{f yoxllr role as hearing officer in the “Generic Docket
Addressing Rural Universal Service,” Dockfct No. 00-00523, this correspondence addresses
matters that are outside of the scope of; the issues presently under consideration in that pending

proceeding.

Subsequent to the mitiation of Docl'«:t No. 00-00523 and the filing of mutial bnefs and
responses, the Federal Commumnications Commussion (FCC) has undertaken or initiated action in

i
several proceedings which may have dllrect hnd significant impact on the operations of rural
incumbent Tennessee local exchange carriers. A common theme resonates through each of these
proceedings: the consideration of changes in exisung federal rules and regulations that determunc

how a rural LEC estabhshes its rates and recovers its investment and expenses related to the

provision of universal service.
Set forth below 1s a brief identification of several of these proceedings and the matters

under consideration:

1. Docket No. 96-45, “In the Matter of Federal-State Joint Board on Umiversal Service,”
wheremn universal service funding of rural company service arcas is under consideration.

2. Docket No. 00-256 “In the Matter of Mula-Association Group (MAG) Plan for
Regulation of Interstate Service of Non-Price Cap Incumbent Local Exchange Carniers and
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Interexchange Carriers” wherem the appropriate level of interexchange access charges and the
recovery of rural LEC mnterstate costs 1s under consideration.

3. CC Docket No. 99-68, “In tlile Matter of Inter-Carrier Compensation for ISP-Bound
Traffic” wherein intercarrier compensation|for termination of mternet traffic and the recovery of
associated costs is under consideraton|together with interim implications for all interconnection

scrvices.

4. CC Docket No. 01-92, “In the Matter of Developing a Unified Intercarner
Compensation Regime” wheremn the ehmination of mtercarrier compensation for the provision of
interconnection services is under consxdera?'on.

Individually and collectively, the outtcome of these proceedings at the FCC will, in brief,
likely place increasing pressures on rural companies to raise local basic service rates in order to
offset the resulting losses in revenues that are presently derved from the provision of interstate
interexchange access and interconnection services and federal universal service mechanisms.
Pressures to reduce mtrastate access chtarge levels will undoubtedly not only follow, but will hikely
be exacerbated by arbitrage opportunities resulting from regulatory changes (e.g., resulung disparity
in interstate and intrastate access chargles will encourage interexchange carriers to avoid Intrastate
access services).

From the perspective of the Coalition members, their service areas and customers, it
appears that the proceedings under consideration mn the Federal arena are geared to the facts and
circumstances that surround large carners and large customers. Accordingly, we are witnessing the
emergence of a simplistic federal regulatoryjresponse that ignores both the hustoric foundation of
the existing federal-state regulatory LEC cost rccover system and the current and continuing
conditions apphcable to the provision of universal service in rural areas.

History taught - and both federal and state regulators traditionally recognized - that, as a
matter of both sound public policy and|law, | the costs of providing universal service 1n rural areas
could not reasonably be fully borne byl rates charged directly to rural cnd user customers. Asa
constructive alternative, a rate design sy§te1n| evolved whereby a significant portion of these costs
have been recovered through a series of mecharusms including access charges, interconnection
service charges, and umversal service ﬁfndm‘g. Each of these mechanisms is essentially based upon
the recognition that a rural LEC’s universal service network is of value not only to the rural
customer that resides in the rural service arela, but also to all individuals who utihize the public
switched network and thereby have the ability to send and receive telecommunications to and from

the rural subscnber.

The proposals under consideration at the FCC m the proceedings cited above generally
overlook or set aside the public policy value of the existing rate design cost recovery mechanisms n
order to address the issues of the larger carrers that do not focus service efforts on the customers
residing in rural service areas. The objective of these carriers, with the mplicit and explcit

encouragement of the FCC, 1s to elimmbte mtercarrier charges irrespective of the impact on basic

service rates.
On the basis of inquuries and comments from rural carricrs throughout the country, our

office is convinced that the FCC’s consi%ieranon of thesc proposals is already producing a perverse
result in rural America by discouraging infrastructure investment. Rural carriers are increasingly
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. develop proposals to ensure the provisio

concerned that the policies contemplated

opportunity to recover the investments an

by the FCC will severely limit any reasonable
4 costs associated with the provision of advanced Services

in rural areas without inordinate increases|n charges to rural subscribers.

Whthun Tennessee, prior issues and events (e.g., the primary carmer plan issues and

changes in carrier settlements) have already est:ablished the reality of this concern for the rural
LECs. In addition to the intrastate access service issues with which the Authonty is already

famihar, many of the Coalion members

connecting carriers may presently engage n mterconnec

are ixflvcsugatmg facts which support the conclusion that
tion practices that enable them to obtain

transport and termination on the rural LEC’s :network without taking responsibihty for
compensation of the rural LEC for the provision of its services.

These prior and developing situatllons together with the pending FCC proceedings, have
resulted in growing concern among the members of the Coaliton. Accordingly, the Coalition

respectfully requests that the Authority in

Procedurally, the Coalition is uncertain v
proceeding or to incorporate these 1ssues

Jtiate% a proccss to examine and act on these matters.
hether it is most efficient to request the initation of anew
inta Docket No. 00-00523. Because of the nature of

these issues and their potential impact on the provision of Universal Service in the rural areas of

Tennessee, the Coalition recognizes that

1t may be approprate for the TRA to consider the

expansion of the scope of Docket No. 03-00?23 to incorporate consideration of these matters. In
this regard, an additional round of comments could be utilized to freshen the record and to

ratcs.

n ofuniversal service in rural Tennessee at reasonable

In addition, the Coalition offers to work with TRA staff and other partics to develop and
conduct a workshop where all parties could {meet in an informal setting to fully explore and
consider these issues. While the workshop format would, at minimum, afford a non-adversarial
opportunity for parties to fully communicate their concerns and positions, it may also provide a

forum that could result m the development of a consensus position that could subsequenty be -

brought to the Authority for approval and irﬁplementaﬁon in order to scrve best the interests of all
Tennessee telecommunications users and carners. This workshop format has been utilized
successfully by the TRA to address other matters in a manner that brings parties with various

perspectives together to work cfliciently
Telephone Service Providers.”

If you should have any question

proceedings addresscd above or any ot
at 202-296-9055. In the event that you

| on 1ssues such as Docket 00-00873, “Regulations for

sor ‘need for additional information regarding the federal
her aspect of this letter, please call me at your convenience
and the TRA clect to proceed with the workshop proposed

above, the Coaliion member represen tative;s and 1 would be pleased to offer our assistance in any
way that you and the Authority would deem useful. On behalf of the Coalition, your consideration

of these matters is greatly appreciated.

Very truly yours,

Stephen G. Kraskin
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"The Coalition of Small LECs and Cooperatives"

Ardmore Telephone Company, Inc.

Ben Lomand Rural Telephone Cooperative, Inc.

Bledsoe Telephone Cooperative
CenturyTel of Adamsville, Inc.
CenturyTel of Claiborne, Inc.
CenturyTel of Ooltewah-Collegedale, Inc.
Concord Telephone Exchange, Inc.
Crockett Telephone Company, Inc.
Dekalb Telephone Cooperative, Inc.
Highland Telephone Cooperative, Inc.
Humphreys County Telephone Company
Loretto Telephone Company, Inc.
North Central Telephone Cooperative, Inc
Peoples Telephone Company
Tellico Telephone Company, Inc.
Tennessee Telephone Company
Twin Lakes Telephone Cooperative Corpot
United Telephone Company
West Tennessee Telephone Company,| Inc.
Yorkville Telephone Cooplex:alt'i.ve

ration
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CERTIFICATE OF SERVICE

I hereby certify that on August 1
parties of record, via the method indica
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N \Clients A-F\Coalition of Small LECs
11841\Pleadaings\Certificate of Service

6, 2002, a copy of the foregoing document was served on the
ted:

Russ Minton, Esquire
Citizens Communications

3 High Ridge Park

Stamford, Connecticut 06905

Charles B. Welch, Esquire
Farris, Mathews, et al.

205 Capitol Blvd., #303
Nashville, Tennessee 37219

Mr. David Espinoza

Millington Telephone Company
4880 Navy Road

Millington, Tennessee 38053

Jon E. Hastings, Esquire

Boult, Cummings, et al.

P.O. Box 198062

Nashville, Tennessee 37219-8062

Henry Walker, Esquire
Boult, Cummings, et al.
P.O. Box 198062
" Nashville, Tennessee 37219-8062

James Wright, Esquire

United Telephone - Southeast
14111 Capitol Blvd.

Wake Forest, North Carolina 27587

Dan Elrod, Esquire

Miller & Martin

150 4™ Avenue, #1200
Nashville, Tennessee 37219

and Cooperatives 54354\Tennessee Regulatory Authority
doc




[ ] Hand James Lamoureux, Esquire
[X] Mail AT&T
[ ] Facsimile 1200 Peachtree St., NE
[ ] Overnight Atlanta, Georgia 30309
[ ] Hand Donald L. Scholes, Esquire
[X] Mail Branstetter, Kilgore, et al.
[ 1 Facsimile 227 Second Ave., N
[ ] Ovemnight Nashville, Tennessee 37219
[ ] Hand Timothy Phillips, Esquire
[X] Mail Office of Tennessee Attorney General
[ ] Facsimile P.O. Box 20207
[ ] Ovemight Nashville, Tennessee 37202
[ ] Hand Guy M. Hicks, Esquire
[X] Mail Joelle Phillips, Esquire
[ ] Facsimile BellSouth Telecommunications, Inc.
[ ] Ovemight 333 Commerce St., Suite 2101
Nashville, Tennessee 37201-3300
[ ] Hand R. Douglas Lackey, Esquire
[X] Mail J. Phllip Carver
[ ] Facsimile BellSouth Telecommunications, Inc.
[ 1 Overnight 675 W. Peachtree St., NE
Suite 4300
Atlanta, Georgia 30375

BYKELLEY, ESQUIRE

!
i
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l}efore the
Tennessee Regulatory Authority
Nashville, Tennessee

IN RE:

GENERIC DOCKET ADDRESSIJJNG
RURAL UNIVERSAL SERVICE

DOCKET NO. 00-00523

S N N N N

REPLY BRIEF OF THE RURAL INDEPENDENT COALITION

on behalf of

Ardmore Telephone Company, Inc.
Ben Lomand Rural Telephone Cooperative, Inc.
Bledsoe Telephone Cooperative
CenturyTel. of Adamsville, Inc.
CenturyTel of Claiborne, Inc.
CenturyTel of Ooltewah- -Collegedale, Inc.
Concord Tele‘phone Exchange, Inc.
Crockett Telephone Company, Inc.
Dekalb Telephone Cooperative, Inc.
Highland Telephone Cooperative, Inc.

Humphreys C

,ounty Telephone Company
Loretto Telephone Company, Inc.
Millington Telephone Company, Inc.
North Central Telephone Cooperative, Inc.
Peoples Telephone Company
Tellico Telephone Company, Inc.
Tennessee Telephone Company
Twin Lakes Telephone Cooperative Corporation
United|Telephone Company
West Tennessee T'elephone Company, Inec.
Yorkville Telephone Cooperative

"The Rural Independent Coalition of Small LECs and Cooperatives"

March 8, 2004




]IBefore the
Tennessee Regulatory Authority
Nashville, Tennessee

IN RE:

GENERIC DOCKET ADDRESSING
RURAL UNIVERSAL SERVICE

DOCKET NO. 00-00523

REPLY BRIEF OF THE RURAL INDEPENDENT COALITION

The Rural Independent Coalition (hereafter referred to as the “Coalition” or the

“Independents”) respectfully files this Reply Brief in response to the brief filed by BellSouth
Telecommunications, Inc (“BellSouth™) on February 27, 2004, and the “CMRS Carriers’ Joint
Comments Relating to February 17, 2004 Status Conference” (“CMRS Carriers’ Comments™)

filed on the same date.

The BellSouth brief and the CMRS Carriers’ Comments address two matters

1. The Pending April 3, 2003 “lPetitlion for Emergency Relief and Request for
Standstill Order by the Tennessee Rural Independent Coalition” (the “Coalition Petition);

and

2. The Pending July 25, 2003, BellSlouth “Motion for Reconsideration or, in the
Alternative, Clarification of the Imtlal Order of Hearing Officer for the Purpose of
Addressing Legal Issues 2 and 3 ldentlﬁed in the Report and Recommendation of the Pre-
Hearing Officer Filed on November 8 2000” (the “BellSouth Motion”).

BellSouth and the CMRS carriers’ each rely selectively on only aspects of the applicable
law and facts. Each attempts to use 1ts selected pieces of law and fact to weave a tale to support
their positions  The result is a patchwork quilt that BellSouth and the CMRS Carriers

apparently expect the Hearing Officer and the Authority to accept as the “whole truth” rather

than whole cloth The resolution of the issues raised by both pending motions cannot 1gnore




dispositive facts and application of all applicable law, regulation and standing orders of the
Authority ' As set forth 1n the Coalition’s Brief filed on February 27, 2004, the Coalition’s

Petition should be granted, the BellSouth Motion should be dismissed as moot.

I. The Coalition’s Petition Should be Qranted The Rural Independents are Entitled
to Compensation for Services Under Existing Terms and Conditions Until Those
Terms and Conditions are Termmated Replaced or Modified by the Authority.
The pertinent facts associated with the Coalition Petition are not 1n dispute:

1 BeliSouth has an established physical interconnection with each rural Independent.

2 BellSouth terminates traffic to each rural Independent and compensates the Independent in
accordance with the terms and conditions of $Annex I - IntraLATA Switched Toll Services 2

3. With respect to the traffic that 1s the subj?ct of the Coalition Petition, no other terms and
conditions exist today that govern the termination by a rural Independent of traffic originated on
a CMRS carrier’s network and carried bgl BellSouth to the rural Independent for termination
through the existing physical interconnection between BellSouth and each Independent

4. Until May 1, 2003, BellSouth compensated, or should have compensated, the rural
Independents for the termination of all tr(afﬂc, including traffic originated on the network of a
CMRS carrier (the “subject traffic™) 3

5 The rural Independents have recelved no compensation for the subject traffic terminated
on their respective networks after May 31 2003.

1 The Coalition will address herein specific facts omitted by BellSouth and the CMRS Carriers  The
Coalition will also address the incorrect legal conclustons presented as “absolute truths” by BeliSouth and the
CMRS Carriers  As a preliminary matter, however, the Coalition respectfully submits that numerous statements set
forth in the BellSouth Brief appear to go far beyond tl’:le norm of acceptable zealous advocacy When the Coalition
company management representatives that have been involved in the ongoing negotiations with BellSouth reviewed
the BellSouth Brief, they responded that the Bel South filing 1s “shameful,” “misleading,” and “full of inaccuracies
and spin ”  To the extent that these circumstances raise 1ssues beyond the scope of this proceeding, the Coalition, its
members, and 1its individual representatives reserve their rights and express their expectation that the Authority will,

on 1ts own motion, also act to address these concerns to protect the integrity of the Authority’s processes

2 See, Attachment to BellSouth Brief, Annex I{- IntraLATA Switched Toll Services (herein referred to as the
“Existing Terms and Conditions ™)

3 In the Joint Motion filed with the Hearing Officer 1n this proceeding on April 25, 2003, BeliSouth agreed to
continue to compensate each rural Independent z‘tccordmg to the same terms and conditions “as BellSouth was
paying prior to February 28, 2003 ” These terms and |conditions are those very Existing Terms and Conditions that
were referred to and required to be mamntained b:y the {former Hearing Officer in this proceeding in the “Initial Order
of Hearing Officer” 1ssued on December 29, 2000 As noted, at footnote 16 in the Coalition’s February 27, 2004,
Brief, “an 1ssue exists with regard to whether BclllSou:th made full payments due to each Independent for the
termination of this traffic Each of the claiming Independents reserves its rights to pursue these claims in all

appropriate forums ”




6 The Authority has not acted to teTrminate, modify or replace the Existing Terms and
Conditions pursuant to which the rural Indeplendents have been (or should have been)
compensated for the termination of the subject traffic 4

There is not and cannot be any dispute about these facts. In their respective Brief and

Comments, BellSouth and the CMRS Carriers collectively craft three arguments in their

apparent joint attempt to defeat the Coalition Petition® 1) BellSouth wrongfully argues that the

Existing Terms and Conditions do not apply|to the subject traffic, 2) BellSouth and the CMRS

Carriers assert that the terms and conditions

applicable to the termination of traffic on the

networks of rural Independents can somehow be altered and governed by bilateral “meet-point

billing” arrangements between BellSouth and the CMRS carriers, and 3) BellSouth and the

CMRS Carriers argue that they have each offered settlements that they think should fully satisfy

the rural Independents  As discussed below, each of these arguments fail as a matter of law and

equity. The Coalition Petition should be granted and BellSouth should be required to

compensate the Independents for the subject traffic in accordance with the Existing Terms and

Conditions.

A. The Existing Terms and Conditions are in effect and applicable.

BellSouth clearly does not like the December 29, 2000 Imitial Order of the Hearing

Officer 1n this proceeding BellSouth has long had lawful paths available to 1t to pursue changes

in the Existing Terms and Conditions which otherwise remain 1n place until terminated, replaced

or modified by the Authority The choices cllvallable to BellSouth, however, do not include self-

|
help Yet, that 1s precisely the choice BellSouth has made with respect to the termination of the

traffic that 1s the subject of the Coalition Pe

4 Pursuant to the May 5, 2003 Order 1ssued b

tition

y the Hearing Officer, the compensation rate was temporarily

modified to 3 cents per minute applicable to the subject traffic terminated during May, 2003, in accordance with the

Joint Motion filed by BellSouth and the Coalm‘on on Apnl 25, 2003
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Instead of proposing a new terminating rate for this traffic, BellSouth simply and

unilaterally announced that 1t would no longer compensate the rural Independents for the subject
traffic> BellSouth apparently dectded that its power was beyond the scope of the Authority
decisions, and that 1t did not require the Authority’s approval to modify or terminate the Existing
Terms and Conditions. BellSouth’s position|is arbitrary, without basis in law or fact, and
contrary to the decisions rendered 1n this proceeding.

1. BellSouth’s reliance on 2 paragraph in a 1996 FCC decision is
misplaced, and ignores subsequent contradictory FCC authority.

BellSouth’s rationalization for 1ts position 1s simplistic and misleading BellSouth
maintains that the “passage of CMRS-originated traffic” to the rural Independent networks 1s not

subject to the Existing Terms and Condition 5.5 BellSouth maintains that somehow, and

apparently somewhat magically, it has no obligation to compensate the rural Independents
pursuant to the Existing Terms and Condltlo:ns BellSouth’s need for magic arises because 1ts
only source of authority for its contention 1sparagraph 1036 of the FCC’s August 8, 1996
decision in CC Docket No 96-98. BellSouth maintains that this paragraph supports the

contention that the subject traffic “has been deemed local by the FCC,” and that “BellSouth

certainly has no obligation to pay access charges to the ICOs for termination of such traffic.”’
The FCC 1ssued a subsequent decision, ignored by BellSouth, which modified the
paragraph of the 1996 FCC Order relied upon by BellSouth Subsequent FCC decisions not only

contradict BellSouth’s argument that the subject traffic 1s “local,” but specifically support the

5 The full history 1s recounted full 1n the Coal‘mon Petition and the Brief filed on February 27, 2003
BellSouth’s unilateral decision to dishonor the Existing Terms and Conditions resulted 1n the filing of the Coalition
Petition

6 BellSouth Briefatp 5

7 BellSouth Brief at pp 3-4




fact that the application of access charg

may apply to the subject traffic.

es, as provided for in the Existing Terms and Conditions,

The subsequent and effective authority 1s found in Implementation of the Local

Competition Provisions in the Telecommunications Act of 1996, Order on Remand and Report

and Order, 16 FCC Red 9151, 9167, para. 34 (2001) (“Order on Remand”) In the Order on

Remand, the FCC determined that all traffic to and from a CMRS carrier within an MTA 1s not

necessarily “local,” as BellSouth would have the Authority believe The FCC acknowledged

that 1ts decision on remand “differs from our analysis in the Local Competition Order, 1n which

we attempted to describe the universe o

f traffic that falls within subsection (b)(5) as all ‘local’

traffic We also refrain from generically describing traffic as ‘local’ traffic because the term

‘local,” not being a statutory defined category, 1s particularly susceptible to varying meanings

and, significantly, 1s not a term used 1n section 251(b)(5) or section 251(g) ”* BellSouth failed to

disclose the subsequent, conflicting and overnding authority °

2. No federal authority| exists that prohibits the application of the

Existing Terms and Conditions to the termination of a call originated
on a CMRS network carried by BellSouth and terminated on a rural

network.

In the Order on Remand, the FQ

C addressed the fact that pursuant to Section 251(g) of

the Telecommunications Act, access charges may be applied to a CMRS call that 1s transported

by an interexchange carrier (“IXC”) and

8 Order on Remand, para 34, footnotes ¢
Appendix 1, Item 2

9 The CMRS Carriers also rely on the sa
Remand CMRS Carriers’ Comments, p 3 at fi

terminated utilizing exchange access services '° The

mitted, underlining added Text without footnotes provided at

me authority and fail to disclose the relevance of the Order on
3 The Coalition anticipates that these parties may attempt to

I
respond with post hoc rationalization for this omussion  No rationalization can change the facts

10 “We conclude that a reasonable reading of the statute 1s that Congress intended to exclude the traffic histed
in subsection (251) (g) from the reciprocal compensatlon requirements of subsection (251)(b)(5) Thus, the statute
does not mandate reciprocal compensation for “exchange access, information access, and exchange services for such
access” provided to IXCs and information service prol\/lders ” Order on Remand at para 34 The Coalition
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Telecommunications Act of 1996, toget
FCC, provided CMRS carriers with an array
interconnect their networks. No question ex:

compensatlon arrangements pursuant to

her with the related implementation decisions of the
of choices regarding how they may choose to

1sts that CMRS carriers may establish reciprocal

Section 251(b)(5) of the Act and Section 51.701 of the

FCC Rules and Regulations. Reciprocal compensation arrangements, however, are not

automatically applied to pre-existing in

direct interconnection of a CMRS carrier through another

carrier A reciprocal compensation arr.

element provided pursuant to Section 2
request .

Although reciprocal compensati
providers upon request, only more rece

Section 251(b)(5) to the rural Coalition

angement, and any interconnection service or network

51 of the Act, can only be established in response to a

on arrangements have now long been available to CMRS

ntly have CMRS carriers made purported requests for

members ' Where 1t 1s 1n the interests of a CMRS

|
anticipates that BellSouth may contend that under the Existing Terms and Conditions, 1t provides service as a “toll

carrier” rather than as an “IXC” This 1s a sem
commonly referred to as the toll carrier or long
the Existing Terms and Conditions with respec

antic distinction without a difference The term of art “IXC” 1s more

dlstarllce carrier, the very role that BellSouth undertook pursuant to
to ntraLATA interexchange traffic CMRS carriers have long used

the services of IXCs or toll carriers to transport:
from electing this choice in lieu of establishing

and terminate therr traffic No regulation prevents a CMRS carner
inter¢onnection terms and condition with each local exchange carrer

|
to which 1t directs traffic The choice of available transport and terminating arrangements 1s left to each carrier

See, 47 U S C Sec 252(a) The CoalllI

11

tion IS unaware of any lawful interconnection that occurs in the

absence of a request and the establishment of associated terms and conditions  The existing indirect interconnection
of CMRS carrier to rural networks through BellSouth occurs because a physical interconnection exists between
BellSouth and each rural Independent subject to the E\ustmg Terms and Conditions The CMRS carriers apparently
made a request of BellSouth to provide LATA- \wide termination including the rural Independent networks
BellSouth and the CMRS carriers negotiated two way agreements to establish terms and conditions applicable to

each of them BellSouth never made a discrete

requ%:st to utilize the existing physical interconnection with each

rural Independent to termunate this traffic Instead, BellSouth apparently assumed that 1t had the nght to use the
existing 1nterconnection arrangement pursuant |to the Existing Terms and Conditions  Until June 1, 2003, BellSouth
purportedly conducted itself in accordance with the Exxstmg Terms and Conditions, as modified by mutual

agreement and approval of the Hearing Officer
undisputed factual circumstances, 1t s odd for

with respect to traffic terminated 1n May, 2003 Under these

BellSouth to contend that the Existing Terms and Conditions did not

apply to the subject traffic because of a paragraph inla 1996 FCC decision that has been superceded by a subsequent

FCC decision If BellSouth’s contention that 1
to the Existing Terms and Conditions was corr
rights, terms, and conditions did BellSouth util

12 These requests are currently the sub_le
utthzes the term “purported request” i the text

S carrllage of CMRS traffic throughout the LATA was never subject

ect (and, 1t 1s not) an additional 1ssue would be raised under what

|
ze the termination services of the rural Independents?

ct of petltlons for arbitration 1n Docket No 03-00585 The Coalition

above because the Coalition mamtains that no established
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carrier to elect to utilize the services of an interLATA or mntraLATA carrier to transport and

terminate 1ts traffic to the rural Independents or any local exchange carrier, the CMRS carrier has
every right to do. By maintaining an indirect interconnection arrangement through an
interLATA or intralLATA carrier to terminate 1ts traffic in this manner, the CMRS carrier 1s not

required to engage 1n negotiations or enter into any agreement with the terminating carrier.

Instead, the CMRS carrier enters 1nto a bllatelaral agreement with the interLATA or intraLATA

|
carrier which, 1n turn, terminates the traffic through the exchange access service it receives from

the terminating local exchange carrier 1 |

The Coalition members are not parties to the negotiations and resulting agreements
between BellSouth and CMRS carriers pursuant to which BellSouth carries CMRS traffic to the

rural Independents for termination. In fact, when the CMRS traffic 1s delivered by BellSouth,

the rural Independent cannot technically 1dell1t1fy the traffic as distinct from any other traffic
BellSouth delivers pursuant to the Existing ’i"erms and Conditions

The fact that the traffic originates onlthe network of a CMRS carrier and terminates
within the same MTA is certainly relevant to the array of interconnection arrangements available

to the CMRS carrier, and the fact that the CMRS carrier may request a reciprocal compensation

arrangement pursuant to Section 251(b)(5) of the Telecommunications Act This fact, however,

1s not relevant to the arrangement that exists between BellSouth and the rural Independents. It
15 relevant only to the future terms and conditions that may be applied. Pursuant to the Existing

Terms and Conditions, BellSouth provides services as an mtraLATA 1nterexchange carrier and

interconnection standards apply Section 251(b)(5) reciprocal compensation arrangements to the Section 251(a)
indirect interconnection arrangement the CMRS carrers seck to maintain through BellSouth The FCC rules
addressing reciprocal compensation anticipate the establishment of a point of interconnection between the requesting
carrier and the ncumbent LEC  The Petitions for Arbitration are the subject of a Motion to Dismuss filed by the
Coalition on March 3, 2004

13 See fn 10




utilizes the terminating services of each

Order cited by BellSouth, the traffic or
1s not automatically deemed either “loc
Section 251(g) of the Telecommunicati
Terms and Conditions remain applicab
Authornty, as may occur as a result of t

BellSouth’s self:
from its respon

3.

BellSouth contends that “as the

intercarrier compensation of any kind for th

BeliSouth’s only cited authority for its

1

rural Independent Contrary to the outdated 1996 FCC

ginated on the CMRS networks and carried by BellSouth

al” or subject to Section 251(b)(5) Consistent with both

ons Act and the FCC’s Order on Remand, the Existing
e until they are modified, replaced or terminated by the
he arbitrations 1 Docket 03-585.

-styled role of “transit provider” does not exonerate it
sibilities under the Existing Terms and Conditions.

middle transit provider, 1t has no legal obligations to pay

e traffic originated by another party . . R

posttion 1s that same paragraph 1036 1n the August 8,

|

1996 FCC decision in CC Docket No. 96-98 which, as discussed above, was superceded by the

Order on Remand While BellSouth p

bintsjout that 1t has asserted 1ts position “consistently and

repeatedly,” the fact remains that BellSouth{’s argument becomes no more believable or

sustainable irrespective of how many t1
No law or regulation required B

Independent network for termination th

BellSouth under the Existing Terms an

agreements between another large regi

|

!15

mes|BellSouth says 1t

ellSLuth to carry the traffic of a CMRS carrier to a rural

rough the existing access arrangement provided to
d Conditions. In an FCC arbitration of interconnection

onal incumbent carrier (Verizon) and three CLECs 1n

i
|
'
I
i
'

14 BellSouth Brief, p 3

15 And, no matter how many times they

of BellSouth 1n CC Docket 01-92 before the F(¢

precedent obligates Bellsouth to provide transi

say 1t} BellSouth apparently 1s not too certain itself See, eg , Ex Parte
CC where BellSouth states, “Neither the Act nor any Commussion
service the Commussion should clearly articulate these

responsibilities 1n the context of these proceedings | At the outset of this Ex Parte, BellSouth expresses the “need

for the Commussion to issue rules relating to in

|
‘tercamer compensation assoctated with indirect interconnection and

transiting functions ” BellSouth has filed numerous!Ex partes in this FCC proceeding, which similarly demonstrate

that the applicable law and regulation 1s not settled 1

: n the manner BellSouth has portrayed n its Briefat p 3
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Virgima, the FCC arbitrator concluded
incumbent LECs have a duty to provid
the statute, nor do we find clear Comm

Accordingly, when BellSouth ¢
carriers, 1t did so voluntarily outside th

BellSouth’s voluntary decision to prov

that the FCC “had not had occasion to determine whether

e transit service under the [Section 251(c)(2)] provision of

1ss1on precedent or rules declaring such a duty.”'®
lecided to provide so-called transit services to the CMRS

e scope of the interconnection rules and obligations.'”’

de transport and termmation services to the CMRS
!

carriers gave rise to no unilateral right for BellSouth to dishonor the Existing Terms and

Conditions or to impose alternative terr
rural Independents may have the duty t
BellSouth, no rural Independent 1s invc
with terms and conditions dictated by E

The CMRS providers ar
Independent networks BellSouth did s
carriers BellSouth carried the traffic
the Coalition Members pursuant to the
Subsequent to that date, BellSouth has
on the asserted, but wrongful, basis tha

subject traffic '° To the contrary, and ¢

Remand, and the Initial Order of Hear1

16 See Memorandum Opinion and Order,
atpara 117

17 BellSouth has also recognized and ag
presentation filed with the FCC on July 31, 20
decision

18 The terms and conditions were modifi
subject traffic terminated during May, 2003
19 BellSouth Brief, p 2

|

ms and conditions on the rural Independents
!

0 ter:mmate traffic that a CMRS provider sends through

While the
luntarily obligated to terminate the traffic in accordance
3ellSouth or any other party

ranged for BellSouth to carry their traffic to the rural

50 voluntarily pursuant to 1ts agreements with the CMRS

averilts trunk connections and purportedly compensated

f

Ex1sjt1ng Terms and Conditions'® through May 31, 2003
dishonored the Existing Terms and Conditions apparently
t 1t has no obligation to pay the Independents for the
onsistent with Section 251(g) of the Act, the Order on

ng Officer 1ssued 1n this proceeding on December 29,
{

1

CC Docket Nos 00-218

] , 00-249, and 00-251 released July 17, 2002

>

reed with these FCC conclusions  See, BellSouth Ex Parte
3 1in CC Docket No 01-92, noting the FCC’s Virgima arbitration

ed by, agreement approved by the Hearing Officer with respect to the
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2000, BellSouth has no basis to dishonor the Existing Terms and Conditions that govern 1ts
interconnection to each rural Independent until such terms are terminated, replaced or modified

with the approval of the Authority

B. The execution of a “meet-point billing” arrangement by BellSouth and a
CMRS Carrier does notI affect the Existing Terms and Conditions between
BellSouth and each rural Independent
BellSouth claims that 1ts decision to disregard the Existing Terms and Conditions “has
arisen due to the implementation (footnote o;rmtted) of Meet-Point Billing with CMRS
Carriers "*° BellSouth proceeds to present altale that simply does not hold together against the
applicable facts and law. A face-value reading and acceptance of the BellSouth brief would
leave the reader wondering “What 1s wrong with the rural Independents? Why don’t they follow
the industry guidelines?”
After all, 1f the reader accepts BellSouth’s premises at face-value, the conclusions are

easy: BellSouth and the CMRS carriers must have a right to go to “Meet-Point Billing” and

affect the rights of the rural Independents because BellSouth says 1t 1s so  And, once the move to

“Meet-Point-Billing” by agreement of the CMRS carriers and BellSouth takes place, the rural

Independents must have an obligation to relieve BellSouth of responsibility for payment for the

20 Id BellSouth prefaces the words quoted above with, “As the Hearing Officer 1s aware  ” The Coalition
1s concerned that BellSouth may attempt wrongfully to utihze the Hearing Officer’s words in the May 5, 2003 Order
Granting Conditional Stay, Continuing Abeyance, and Granting Interventions (the “May 5, 2003 Order™) as an
imprimatur of 1ts position regarding the efﬁcacly of bilateral agreements between CMRS carriers and BellSouth on
the rural lndependents In the May §, 2003 Order there are multiple references to these purported “meet point billing
arrangements ” For example, the Hearing Officer stated that he “understands that the traffic that 1s the subject 1f the
dispute includes only CMRS-originated traffic transrtmg BellSouth’s network and terminating on a Coalition
member’s network where Bellsouth has entered nto a meet point billing agreement with the CMRS carrier that
otiginated the traffic ” (May 5, 2003 Order at pp 5 '6 } Undoubtedly, this and other references by the Hearing
Officer to “meet pomt billing arrangements” are intended to convey nothing more than recognition of Bellsouth’s
claim that agreements referred to as “meet point arrzfmgements” exist between BellSouth and the CMRS carriers
The Coalition 1s confident that the Hearing Officer did not intend to convey to BellSouth any endorsement of
BellSouth’s apparent theory that 1t 1s empowered to|enter 1nto bilateral contracts with CMRS carriers that affect the
rights of rural Independents who were not parties to/ those contracts The Coalition trusts that BellSouth will not be
so brazen as to suggest that the Hearing Officer would, within the May 5, 2003 Order, overturn hundreds of years of
well recogmzed common law (1 ¢, that two parties to a contract cannot by their agreement impose obligations on a

non-party)
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termination of the subject traffic becau
1s not sufficient, the CMRS carriers als

Other than claiming “it 1s so,”
authority or basis for their claim that tk
Billing” arrangements and thereby affe
nor the CMRS carriers provide any suc
their claim - no such authority exists 2

“Meet-Point-Billing” 1s a term
describe a billing arrangement where t
another carrier. The Coalition respectf
BellSouth and the CMRS carriers 1s ng

arrangement may be an appropriate re

se BellSouth says 1t 1s so 2! And, 1f BellSouth saying so

22
0 say 1t 1s so'

neither BellSouth nor the CMRS carriers provide any

1ey can bilaterally enter into so-called “Meet-Point-
ct the rights of the rural Independents. Neither BellSouth
>h authority Nor could they provide any authority for
of art originated in the telecommunications industry to
WO oir more carriers provide interexchange access to
fully |suggests that the 1ssue raised by the contention of
t whether at some future time a “Meet-Point-Billing”

ylacement for the Existing Terms and Conditions The

1ssue raised by BellSouth and the CMRS carriers 1s whether their bilateral agreements to utilize a

“Meet-Point-Billing” arrangement can
party to the BellSouth - CMRS carrier

this 1ssue 1s a most definite “No ”

The ultimate demonstration tha

1mpose obligations on a rural Independent that 1s not a
so-called “Meet-Point Billing” agreement. The answer to

t no substance underlies the position of BellSouth and the

2] BellSouth Brief, p 2
22 See, e g, CMRS Carriers’ Comments
23 In fact, the only legal authority cited 2

support of any of their arguments 1s the FCC’s

supra, those aspects of that Order cited (1 ¢, pe

atpp 4-5

mywhere in the BellSouth Brief or the CMRS Carrters’ Comments 1n
August 8, 1996 decision in CC Docket No 96-98 As discussed

ra 1036) as support by BellSouth and the CMRS Carriers have been

modified by the Order on Remand From the;

)erspectlve of professional responsibility 1t 1s, at minimum, odd that

counsel for both BellSouth and the CMRS Cartiers éach cite only the August 8, 1996 Order and that neither party

discloses knowledge of the Order on Remand

Famiharity with the Order on Remand would appear to be a

prerequisite to conduct good-faith negotiations of Section 251 terconnection In addition, and as discussed at

fn 15, supra, BellSouth must know that there 1
carries traffic and proclaims the traffic to be “t
arrangement ”

|
s no legal authority that sustains 1ts claim of no responsibility when 1t
ranstt|traffic” and subject to an automatic “meet point bithng
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CMRS providers 1s found 1n a review of the industry standards applicable to the establishment of

“meet-point billing arrangements.” These are the very guidelines referred to by BellSouth 1n 1ts

Brief ** In pertinent part, these industry guidelines establish the following overall principle at

the outset of the statement of the guidelines:

“When all involved providers agree to a meet-point Billing arrangement, these
guidelines are used "(Emphasisjadded )

It 1s hardly surprising that industry guidelines would recognize a basic principle of :
contract law all parties to any interconnection meet-point billing arrangement should be in |
agreement prior to implementing the arrangement This concept simply reflects the general
common law notion that two parties to an agreement cannot impose obligations and
responsibilities on a non-party

Instead of addressing this fundamental and critical principle, BellSouth chooses to hurl a )
gratuitous vituperative characterization] asserting that the rural Independents “bury their heads in

the sand.”® Once again, however, the words of BellSouth cannot change the facts or law No

24 See, e g, BellSouth Brief at footnotes 2, 3 and 4 The Coalition respectfully brings to the attention of the !
Hearing Officer that BellSouth indicates at fn 2 and fn 3 that it utilizes “Meet-Point Billing” arrangements with
CLECs in Tennessee The Coalition members are nat parties to any such agreements The information disclosed by
BellSouth 1n its Brief, however, appears to relate to addmonal concerns regarding whether BellSouth has violated
the Existing Terms and Conditions as a result of actions other than those under consideration i the Coalition
Petition Coalition members report that they have received 1nvoices labeled “access bills” from various CLECs
purporting to charge the rural Independent for the ten{mmatlon of intraLATA nterexchange traffic that 1s the
responsibility of BellSouth pursuant to the Ex1s|tmg Terms and Conditions The fact that BellSouth has disclosed the
existence of these agreements with CLECs 1s mdicative of prima facie evidence that BellSouth 1s not abiding by the
Initial Order of the Hearing Officer 1ssued Dec‘ember 29, 2000 with respect to matters beyond the scope of the
Coahtion Petition The Coalition respectfully ésks the Hearing Officer, on his own motion, to take action to ensure

that BellSouth’s conduct does conform to the standmg Orders of the Authority

25 See, Attachment — extraction of Section 2 fl'rom the ATIS/OBF-MECAB industry guidehnes, the very standards
often referenced by BellSouth and the CMRS providers

26 BellSouth Briefat fn 3 [t 1s interesting tojnote that this BellSouth character attack on the rural
Independents 1s in the context of what BellSouth calls the refusal of the rural Independents “to use the industry
standard form used 1n Meet-Point Billing Arrahgem'ents ” The Coalition claims no knowledge of whether
BellSouth’s head 1s buried in the sand or elsev&here,lbut does respectfully ask why BellSouth has never addressed the
fact that “industry standard” meet-pomnt billing arrangements are only implemented by the agreement of all

participating parties
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effective “Meet-Point-Billing” arrangement has been established among all the necessary parties.
the rural Independents, BellSouth, and the CMRS carriers 27 The indirect interconnection

arrangement utihized by the CMRS carriers to terminate their traffic in the rural networks has

long been 1n place  The CMRS carriers and BellSouth apparently have bilateral arrangements

|

whereby BellSouth transports the CMRS traffic for a fee to the rural Independent networks

|

BellSouth terminates the traffic through the! established 1nterconnection arrangement that

i
Independent networks 1
1

BellSouth utilizes for the termination of all (non-EAS) traffic that 1t carries to the rural

As discussed infra, this interconnection arrangement 1s utilized by BellSouth subject to

the Existing Terms and Conditions  Until June 1, 2003, BellSouth’s purported practice was to

provide compensation to the rural Independents for the traffic 1t carried for the CMRS carriers 1n

|

accordance with the Existing Terms and Co:ndmons.28 In 1ts Brief, BellSouth never specifically

!
addresses the fact that this was 1ts long-stan’dmg practice. Instead, BellSouth claims, “In the

|
past, BellSouth provided payment to the ICOs for CMRS transit traffic as an accommodation

27 In accordance with the directives of the Hearing Officer set forth in the May 5, 2003 Order 1n this
proceeding, the Coalition did attempt good-faith negotiations to determine whether mutually agreeable terms and
conditions of such an arrangement could be est’abllsﬂed The Coalition 1nvested considerable time and resources,
including the development of a three-party agréemer{t for use as a starting point for discussions among all parties
BellSouth and the CMRS carriers, however, refused to participate 1n three party discussions As a result, the
negotiations 1nitiated by the May 5, 2003 Orde‘r have resulted 1n the filing of petitions for arbitration now
consohidated 1n Docket 03-585 wherein the Coalmoﬂ filed on March 3, 2004, a “Prelimmary Motion To Dismiss Or,
In The Alternative, To Add An Indispensable ﬂaNy » (The “Coalition March 3 Motion ) The subject matter of the
Coalition March 3 Motion 1s clearly related to the issues in this proceeding, consequently, the Coalition also filed the
March 3 Motion in this proceeding In the CMRS Carriers’ Comments, the CMRS providers accurately anticipated
the filing of the March 3 Motion See, CMRS Carriers’ Comments, Section IIl, pp 6-7 To the extent the CMRS
Carriers have addressed the 1ssues raised by the March 3 Motion, those issues are beyond the immediate scope of the
consideration of the two pending motions® the Coalition Petition and the BellSouth Motion The Coalition Motion
addresses only the enforcement of BellSouth’s 10b11gatlons until the Authority terminates, replaces or modifies the
Existing Terms and Conditions with respect to the termrnation of traffic carried by BellSouth that 1t has designated
“CMRS traffic” The Coalition accordingly reserves its right to respond to those aspects of the CMRS Carriers’

Comments that anticipated the March 3 Motion 1n accordance with the appropriate procedural schedule

28 See, fn 3, nfra
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because no billing record was provided |to the ICOs (footnote omitted) 2 The claim is not
correct No Coalition member 1s aware| of any discussion or document wherein any reference
was made that BellSouth would “gratuitously” compensate the rural Independents as an
accommodation with respect to the lack of available “billing records.”’

No question of fact exists that BellSouth recogmized that the subject traffic should be
governed by the Existing Terms and Conditions. The Existing Terms and Conditions between
BellSouth and each rural Independent cannot be modified by a so-called “Meet-Point Billing”
agreement between a CMRS carrier and BellSouth. The Coalition Petition should, accordingly,
be granted BellSouth should be required to compensate the rural Independents for the
termination of all subject traffic retroactively and going forward until the Authority replaces,

modifies or terminates the applicability of the Existing Terms and Conditions to the subject

traffic

29 BellSouth Brief, p 3

30 BellSouth suggests that the provision jof what 1t calls “EMI 1101-01" records for the billing of traffic
carried by BellSouth to a rural Independent 1s common accepted industry-wide practice It 1s not The rural
Independents were not imvolved 1n the establishment of this self-proclaimed standard, and they have raised
significant 1ssues regarding the sufficiency and auditability of these records  Whule these 1ssues are beyond the
scope of this proceeding with respect to consideration of the Coalition Petition, they are before the authority i the
arbitration proceedings in Docket No 03-585
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C. The “settlement” offers proposed by BellSouth and the CMRS Carriers are

neither equitable nor sufficient.
1. The BellSouth Settle

In a good-faith effort to resolve
Independents participated 1n settlement
discussions addressed 1ssues that are se

establishment of new terms and conditi

ment Offer

the 1ssue raised by the Coalition Petition, the rural
discussions It 1s important to note that these settlement
parate and distinct from the negotiations related to the

ons applicable to the existing indirect interconnection

arrangement The matter of negotiating new terms and conditions was brought within the scope

of a Section 251 interconnection request and the Section 252 negotiation and arbitration process

by the Hearing Officer’s May 5, 2003 Order

As a matter of fact and law, the

mitiation of a Section 251 request for new terms and

conditions applicable to an existing interconnection arrangement did not have any impact on the

application of the Existing Terms and (

Conditions to the existing interconnection arrangement

New terms and conditions arrived at lawfully pursuant to a Section 252 negotiation and

arbitration process may replace the Exi

conditions become effective The trans

sting Terms and Conditions when the new terms and

mission of a request for new terms and conditions, and

the subsequent negotiation and arbitration, however, does not, under any statute or regulation,

displace existing terms and conditions

Notwithstanding the fact that negotiations to establish new terms and conditions for the

existing interconnection arrangement were underway, BellSouth elected to conttnue to dishonor

the Existing Terms and Conditions. The Coalition did not immediately request action on the

Coalition Petition because the rural Independents hoped that resolution could be achieved

through negotiation and without additional formal processes *' The Coalition was aware that

31 BellSouth suggests that the Coalition’s agreement to hold the Coalition Petition in abeyance while the
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BellSouth, the CMRS carriers and the Independents had reached agreements effective through

December 31, 2004, in other states where sumilar 1ssues arose as a result of BellSouth’s decision

to cancel existing arrangements 32 The Coalition members expressed willingness to reach a

similar compromise that would be effective through December 31, 2004 or until such time as

lawful new terms and conditions are approved by the Authority, consistent with both the

Authority’s jurisdiction under the Telecommunications Act and the /nitial Order of Hearing

Officer 1ssued on December 29, 2000
In response, BellSouth proposed a settlement offer to provide compensation “through

May, 2004.” *> BellSouth suggests that|this offer “should provide the ICOs ample time to

resolve this 1ssue with no gap in payment, particularly in light of the proposed arbitration !

schedule for Docket No. 03-00585 *** Once again, BellSouth is less than candid. An offer of !

payment through May, 2004 only covers traffic delivered through March 31, 2004.

If BellSouth intends 1n good faith to offer a compromise settlement that will remain 1n
place until 1t 1s replaced by new terms and conditions approved by the Authority, BellSouth
should so state  The Coalition, however, beheves that BellSouth’s offer of settlement 1s
conditioned upon agreement by the rural Independents to alleviate BellSouth of responsibility for

the terminating compensation 1rrespective of whether the Authority has approved new terms and

conditions applicable to the existing interconnection arrangement. With all due respect, why

|
Coalition participated in good faith settlement negotlatlons should somehow be viewed as detracting from the
Coalition’s position BellSouth Brief, p 6 BgllSouth s position 1s reprehensible and an affront both to the
Coalition’s choice to participate in good faith negotiations and to the Hearing Examiner who encouraged negotiated

resolution in the May 5, 2003 Order
32 See, the Brief of the Coalition filed on February 27, 2003 at fn 19, BellSouth Brief, p 4 See also, the

Coalition’s “Response to the Petitions for Arbltrauon filed on December 1, 2003 1n both this proceeding and

Docket 03-585, pp 13-14, and to which a copy of such a settlement is attached

33 BellSouth Brief, p 4 ‘ ‘

34 Id,atfn 5




would the rural Independents agree to this BellSouth-imposed condition when all parties are

aware that 1ssues regarding the responsibility for the traffic have not been resolved by the

FCC?* No law or regulation alleviates BellSouth of 1ts responsibilities to compensate each rural

Independent for the traffic 1t carries to the rural Independent networks for termination unless and

until new terms and conditions applicable to the traffic are established and approved by the

Authority.
2. The CMRS Carriers; Settlement Offer.

The CMRS carriers state that they “made an interim compensation offer as contemplated
by the statutory process The intent of that offer was to address a presumed desire that Coalition
members would want to recerve compensation for CMRS Meet Point billed traffic until a final
interconnection agreement was implemented.”®

This statement 1s misleading and 1naccurate 1n several respects. The characterization of
the traffic as “CMRS Meet Point billed|traffic” 1s, of course incorrect No meet point billing

arrangements have been established among all the parties. The CMRS carrier are correct 1n their

assumption that the Coalition members want to be paid for the CMRS originated traffic carried
to their networks for termination by BellSouth. Until such time, however, as the existing

interconnection arrangement is subject|to new terms and conditions, the Coalition members seek

to enforce their rights to payment 1n accordance with the Existing Terms and Conditions
The CMRS carriers do not specifically argue that their Section 251 request to negotiate
new terms and conditions for the existing interconnection arrangement through BellSouth gave

rise to an obligation on their part to pay the rural Independents in lieu of BellSouth This

35 See, fn 17, infra See, generally, the lex partes filed by BellSouth at the FCC n Docket 01-92

36 CMRS Carriers” Comments, p 4
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suggestion 1s implied, perhaps, by their|incorrect statement that their interim offer is

“contemplated by the statutory process [* There are, however, no words 1n the

Telecommunications Act that support this statement

The concept of “interim compensation” 1s found only i Section 51.715 of the FCC’s
Rules and Regulations >’ The Coalition 1s not aware of any instance where a carrier seeking new
terms and conditions for an existing indirect interconnection arrangement has established interim

compensation pursuant to these rules The Section 51.715 rules, 1n fact, do not apply “when the

requesting carrier has an existing interconnection arrangement that provides for the transport and

termination of telecommunications traffic by the incumbent LEC ” *® The rules address

circumstances where a carrier does not

have any interconnection and 1t seeks to establish

transport and termination on an incumbent LEC network The interim arrangement rules

established by Section 51.715 assure a

requesting carrier that 1t does not have to wait to

interconnect 1ts traffic “pending resolution of negotiation or arbitration regarding transport and

termination rates by a state commuission under sections 251 and 252 of the Act.

Under the given circumstances,

9339

the CMRS carriers do not require an mterim arrangement

to ensure that they can terminate traffic to each rural Independent through BellSouth, an

arrangement already exists The Secti
interconnection, and the indirect interc

used Accordingly, the Section 51.715

37 47 CFR Sec 51715
38 47 CFR Sec 51 715(a)(1)
39 47 CFR Sec 51 715(a) The rules als

interconnection point between the two carriers
called party, or equivalent facility provided by
negotiation discussions between the Coalition
development of new terms and conditions app
establishment of any specific point of intercon

on 51.715 rules are not needed to establish
onnection arrangement under consideration 1is already

rules are not applicable

o contemplate that the requesting carrier seeks transport ““from the

to the terminating carrier’s end office switch that directly serves the

a carrier other than an incumbent LEC ™ 47 CFR Sec 51 701(c) The
representatives and the CMRS carriers focused only on the

icable to the existing interconnection arrangement, and not to the
nection between any rural Independent with any CMRS carrer
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The Coalition rejected the settlement offer of the CMRS carriers because no basis exists
in fact or law for the rural Independents to waive their existing rights to recetve compensation
from BellSouth pursuant to the Existing Terms and Conditions pending the Authority’s
modification, replacement or termination of the application of those terms and conditions to the
subject traffic  The CMRS carriers incorrectly interpreted the rejection of their settlement offer
as an indication “that the Coalition has no ntention of establishing a ‘reciprocal compensation
arrangement’ as required by the Act, so|long as 1t expects to receive compensation at access
rates *° To the contrary, no Coalition member has the ability to impede the establishment of a
lawful reciprocal compensation arrangement consistent with the requirements of the
Telecommunications Act and the FCC | Each rural Independent has willingly participated
through Coalition representation both 1n the negotiations 1nitiated as a result of the Hearing

Officer’s May 5, 2003 Order and 1n the/resulting arbitrations 1n Docket 03-585.%!

D. Conclusion: The “Stal’(e Date” Proposed by the CMRS Carriers has already
been established. The Coalition Petition should be granted and BellSouth
should conform to the |Existing Terms and Conditions until those terms are
changed with the approval of the Authority.

Contrary to the claims of both BellSouth and the CMRS carriers,*? the Coalition

members have taken no action to impede any party from pursuing a lawful orderly process to
establish new terms and conditions applicable to the termination of traffic originated on a CMRS

network and carried by BellSouth to the rural Independent networks. The Coalition members

have actively attempted to resolve the 1ssues raised by the Coalition Petition:

40 CMRS Carriers’ Comments, p 5

41 The Coalition notes that its March 3 Motion filed both in Docket No 03-585 and 1n this proceeding
demonstrates that the interconnection terms and conditions that the CMRS carriers have sought 1n arbitration to
impose on the rural Independents are obligations far beyond those required by statute or FCC regulations

42 See, e g, CMRS Carriers’ Comments', pp 2-5, BellSouth Briefpp 5-6
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1. The Coalition agreed to accommodate BellSouth with a reduced rate effective during
an interim period approved by the Hearing Officer in the May 5, 2003 Order The
Coalition refrained previously from asking for action on the Coalition Petition because 1t
anticipated that the 1ssues could be resolved through good-faith negotiation

2. The Coalition adhered to the directive of the Hearing Officer’s May 5, 2003 Order

regarding the participation 1n goé)d faith negotiations to establish new terms and

conditions applicable to the subJFct traffic The Coalition was informed by both
BellSouth and the CMRS carriers that they would not negotiate new terms and

conditions for the three-way indirect interconnection arrangement on a three-way basis

The proposed agreement offered by the Coalition was set aside. The Coalition

nonetheless continued efforts to negotiate 1n good faith with the parties

3 The Coalition offered to entelr a settlement with similar terms and conditions

(including an effective term through December 31, 2004) to those settlements that have

been executed by BellSouth, the CMRS carriers and rural telephone companies 1n other

states BellSouth rebuffed the efforts of the Coalition

The single focus of the Coalition Petition 1s enforcement of the Existing Terms and
Conditions unti} such time as the application of those terms and conditions to the termination of
the subject traffic 1s modified, replaced|or terminated by the Authority The Coalition
respectfully submits that the Hearing Officer established a process to enable the parties to arnve
at new terms and conditions 1n accordance with the May 5, 2003 Order Until new terms and
conditions are established, BellSouth has not cited any authority, nor does any authornty exist 1n
law, that alleviates BellSouth of 1ts responsibilities under the Existing Terms and Conditions

BellSouth could have approached the rural Independents to negotiate a rate reduction for

the termination of traffic BellSouth carries for the CMRS carriers to the rural Independent

networks. Had such negotiations failed, BellSouth could lawfully have filed a petition with the

Authonty to seek a reduction 1n the applicable rate. Instead, however, BellSouth chose self help
BellSouth created a fiction and unilaterally changed the name of the existing indirect
mnterconnection arrangement and labeled 1t a “Meet-Point Billing” arrangement BellSouth then
unilaterally alleviated 1tself of financial responsibility to the rural Independents pursuant to the

Existing Terms and Conditions




As discussed herein, however, n
of agreement of all participating parties
arrangement to be “Meet-Point-Billing,’
can alleviate BellSouth of 1ts responsibi

It 1s odd that the CMRS carriers

O

“Meet-Point Billing” arrangements arise 1n the absence
Nellther declaring a BellSouth-CMRS carrier

nor mstigating negotiation and subsequent arbitration
ities pursuant to the Existing Terms and Conditions.

are very anxious “that the TRA should affirmatively

state that CMRS originated Meet-Point billed traffic is not subject to the PCP and that no further

payment 1s due from BellSouth to the C
While 1t 1s easy to see how this request s
observe that the request was made by th

The lawful concerns and objecti

arbitration proceeding, Docket 00-585

palition for such traffic as of a specified ‘Stake Date’ ” 3

erves the interests of BellSouth, 1t 15 interesting to
e CMRS carriers
es of the CMRS carriers will be addressed 1n the

[f the CMRS carriers have negotiated in good faith and

arbitrated in accordance with lawful applicable standards, the arbitration process established by

their petitions will address their requests

understood that no Party may make cla
rembursement prior to such date.”** In
enforce rights against BellSouth pursuar
should have no concern unless they expe
fees that BellSouth owes the rural Indep

carriers need not worry: “Prior to Meet

and their concerns  There 1s no apparent reason for the

CMRS carriers to seek a “Stake Date” to “serve the further purpose of finality, with 1t being
ms against another for additional compensations or
asmuch as the Coalition Petition seeks only action to
1t to the Existing Terms and Conditions, the CMRS
ect BellSouth to turn to them for reitmbursement of the

endents. According to BellSouth, however, the CMRS

IPoint Billing, CMRS providers contracted with

BellSouth and those contracts contemplated that BellSouth would provide payment to the ICOs

43 CMRS Carriers’ Comments, p 5

44 1d
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and collect payment from the CMRS prov1ders.”45 BellSouth has suggested that 1t has entered
agreements with the CMRS carriers whereby 1t no longer looks to the CMRS providers for
repayment of charges paid to the rural Independents *®

Establishing a “Stake Date” in the manner proposed by the CMRS carriers 1s not
appropriate A “Stake Date” has already been established by the standing orders 1n this
proceeding The “Stake Date” 1s that date on which the Existing Terms and Conditions are
modified, replaced or terminated by the Authority Until that date arrives, BellSouth 1s obligated
to conform to the Existing Terms and Conditions and to pay the rural Independents for the
termination of all the traffic, including the CMRS carrier traffic carried by BellSouth to the rural
Independent networks for termination. Accordingly, the Coalition respectfully requests that its

Petition be granted.

I1. The Bellsouth Motion Should be Denied. | It is Moot.
The BellSouth Brief confirms the conclusions set forth by the Coalition 1n 1ts February

27,2003 brief

45 BellSouth Brief, p 2

46 The Coalition was under the impression from its discussions with BellSouth that BellSouth aggressively
dishonored the Existing Terms and Conditions because 1t had executed agreements with the CMRS carriers that
prevented BellSouth from seeking reimbursement for ch'arges paid to the rural Independents While the Coalition
concluded that BellSouth may have made a “bad deal” \’fVlth the CMRS carriers, the Coalitton would not waive its
nights against BellSouth under the Existing Terms and Conditions Consequently, the Coalition Petition was filed
The CMRS carriers’ desire for a “Stake Date” gives rise to the possibility of a different factual scenario whereby
BellSouth and the CMRS carriers may have acted in concert to develop the “meet-point billing” fiction as a wrongful
basis for depriving the rural Independents of their comp:ensatlon rights pursuant to the Existing Terms and
Conditions Separate and distinct from the Coalition Petition which 1s only directed at seeking enforcement of the
Existing Terms and Conditions against BellSouth, the Coalition members have not warved any rights that have
arisen against either the CMRS Carriers or BellSouth as|a result of erther their independent actions or actions in
concert that are related in any way to the subject matter of the Coalition Petition Accordingly, the Coalition
members have reserved their rights to pursue all additional appropriate actions before the Authority or any other
forum with appropnate jurisdiction




The BellSouth request 1s moot There 1s no need to clarify that the Initial Order of the Hearing
Officer addressing Issue 2 was not intended to dlscourage the parties from negotiating The

BellSouth Motion was held 1n abeyance, and the parties did negotiate Nor 15 there any need to
address whether the contract may be terminated|pending the conclusion of this proceeding
Termination of the contract is no longer a relevant legal matter. BellSouth has already

purported to terminate the contract *’

A. The Rural Independents have not

‘delayed any process in this proceeding or

suggested that the Existing Terms and Conditions cannot be lawfully terminated.

BellSouth states that 1t “merely seeks an order clarifying the June 2002 Order 1n light of

the ICOs’ apparent perspective that the TRA has, 1n that Order, granted them the right to retain

the PCP until a state Rural USF process 1s implemented, a perspective that has stalled the

negotiations ” ** In support of its pleading BellSouth creates a tale that omits important facts,

overlooks important aspects of the standing Orders 1n this proceeding and, 1n 1ts best hight, may

lead to 1naccurate conclusions

The Coalition has never maintained tha

t 1ts members have a right to retain the PCP until a

state Rural USF process 1s implemented The Coalition does maintain that, in accordance with

the Imitial Order of the Hearing Officer 1ssued

Authornity on May 9, 2001, the Existing Terms

on December 29, 2000, and affirmed by the

and Conditions will remain 1n place “until such

time that the current arrangement 1s otherwise terminated, replaced or modified by the

Authornity.” The Coalition fully appreciates that 1t has no right to determine if and when the

Authority will terminate, replace or modify the

existing terms and conditions Action by the

Hearing Officer on the BellSouth Motion was not required for the Coalition to negotiate with

BellSouth and to develop a new proposal to reduce access charges and maintain universal service

in the rural areas of Tennessee served by the rural Independents.

47 Coalition Brief filed February 27, 2004, p 10

48 BellSouth Brief, p 12
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It 1s stmply disingenuous for BellSouth to claim that the negotiations have “stalled”
because the Coalition perceives 1t has a rlghtv“to retain the PCP until a state Rural USF process
1S 1mplemented.”49 Contrary to these inaccurate statements, the Coalition never suggested that
the PCP had to be retained, or that 1t was a “permanent surrogate” for a Rural Umversal Service
plan. The facts are fatal to BellSouth’s inaccurate accusations and appropriate attacks 50

If a factual hearing 1s held on the BellSouth Motion, the incontrovertible facts will
demonstrate that:

1 The Coalition took on the burden of developing a full proposal for reduced access
charges and creating a new rate design structure to preserve universal service.

2 The Coalition expended considerable resources in the analysis of various rate designs
responsive to BellSouth’s objective.

3. The Coalition agreed to implement a new proposal by BellSouth regarding the
treatment of intrastate private lines. Subsequent to the agreement, BellSouth did not implement

1ts proposal.

4 No member of the Coalition ever “stalled” the negotiation process or claimed that the
PCP could be maintained indefinitely as a result of the December 2000 Order.

5. The Coalition representatives understood that BellSouth agreed with the proposal that
the Coalition crafted

The Coalition has acted 1n good faith and remains ready, willing and able to pursue

adoption of the plan that 1t has developed

49 Id BellSouth laces 1ts Brief with this claim  “1COs have throughout the negotiations held up that Order as
if 1t were a TRA mandate requiring the out-dated PCP t(‘) remain 1n place forever.” BeliSouth Brief,p 7 “The
reality 1s the ICOs have relied on the December 2000 Ora'er to delay indefimitely ~ The ICOs have treated the PCP
as a permanent TRA-approved surrogate for a Rural Universal Service Program™ Id, p8 None of these

statements are supported by the facts

50 BellSouth’s attack on the Coalition and 1ts suggestion that the Coalition “stalled” in any way 1s both an
inaccuracy and a professional affront to the Coalition member company representatives that have worked diligently
to create a new proposed rate design It 1s interesting toI note that when BellSouth addresses the Coalition Petition, 1t
characterizes the Coalition’s decision to seek “‘several agreed stays” as somehow demonstrating that BellSouth’s
failure to pay terminating compensation 1s not an “emergency ” BellSouth Brief, p 6 Beginning a page later in its
Brief, and 1n the context of the BellSouth Motion, BellSouth initiates 1ts attack on the Coalition, never candidly

acknowledging that BellSouth joined with the Coalition 1n secking continued stays of the BellSouth Motion'
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B. Until January 14, 2004, the Co;alition understood in good faith that BellSouth
was in agreement with the proposal developed by the Coalition.

It 1s simply incredulous that the BellSouth Brief suggests that the rural Independents have
not acted diligently or proposed a plan that addresses both BellSouth’s objectives and the
universal service needs of the rural areas of Tennessee served by the Coalition members. In the

wake of BellSouth’s inflammatory diatribe, the|Coalition 1s particularly concerned that the

Hearing Officer or a member of the Authonfy might be left with the mistaken impression that the
picture painted by BellSouth 1s accurate Contrary to BellSouth’s suggestions and assertions, the
Coalition members have acted diligently °'
As early as September, 2001, the Coalition unilaterally sought to bring attention to these
1ssues and suggested convening workshops to address these matters >> BellSouth did not support
the effort.”> Subsequent to the filing of the BellSouth Motion, the Coalition met its
commitment to negotiate with BellSouth and to develop a new proposal. The Coalition devoted
significant resources to the development and analysis of alternative rate designs. The Coalition

provided an initial plan to BellSouth last summer, and provided a final draft of the full proposal

to BellSouth 1n November. In fact, the Coailtlon member company representatives understood
that Bellsouth agreed to and supported the proposal

The “stall” in the negotiations occu!rred‘ at a meeting on January 14, 2004 when BellSouth
representatives made 1t clear (for the first time) to the Coalition that BellSouth would not

proceed to support the Coalition proposal unless the Coalition members promised to reduce

access charges by a date certain irrespective of whether or not the proposed plan 1s adopted The

51 The BellSouth Brief 1s full of vitriolic mnuemlio wrongly suggesting that the rural Independents have
failed to act For example, “(T)he ICOs have had a four -year opportunity to work with BellSouth, both to re-
negotiate the PCP and to make proposals regarding Rural USF 1n Tennessee ” Bellsouth Brief,p 8-9

52 See, Coalition Letter of September 4, 2001 to Director Malone




Coalition informed BellSouth that 1ts members cannot make such a commitment. The Coalition

respectfully submuts that 1t 1s not approprate for the rural Independents to commut to rate

reductions for BellSouth 1n order to “buy” BellSouth’s support of the proposal that the Coalition
and BellSouth have worked on Contrary to BellSouth’s apparent misunderstanding, changes in
the existing terms and conditions are subject to|approval by the Authority, and not private
“deals” with BellSouth.
This relatively new BellSouth demand 15 the single basis for the “breakdown” 1n the

Coalition’s discussions with BellSouth Action on the BellSouth Motion will not address this
“breakdown ” Irrespective of BellSouth’s claims, the rural Independents fully understand that
the PCP 1s subject to termination by the Authority ~ Grant of BellSouth’s Motion 1s not required
to remforce any such understanding Nor 1s the grant of the BellSouth Motion necessary to “re-

start the negotiations >* The Motion 1s moot

BellSouth apparently believes that grant of its Motion will somehow provide a signal to
the Coalition members to acquiesce to the BellSouth January 14, 2004 demand for the rural
Independents to “buy” BellSouth’s support for;the Coalition proposal 55 BellSouth overhangs
356

this proceeding with the threat that 1t will alternatively “terminate the PCP by a date certain

Once again, BellSouth overlooks the fact that 1t 1s only the Authority, and not BellSouth, that can

53 See, BellSouth Letter of October 22, 2001 to Director Malone

54 BellSouth Brief, p 11

55 BellSouth asserts that the “clanfication” it seeks “will be helpful in moving the ICOs away from their
position that the PCP has been TRA-mandated to remalril in place as a substitute for state Rural USF ™ BellSouth
Brief, p 12 But, BellSouth 1s fully aware that this 1s not the position of the rural Independents In BellSouth’s
possesstion 1s the Coalition’s proposal that demonstrates|this fact BellSouth apparently believes that the grant of its
Motion will “motivate” the Coalition *“to discuss a date certain by which BellSouth could expect to receive access
reductions " /d, p 8 The Coalition respectfully submits that the most effictent path to the “date certain” BellSouth
secks 1s to move forward with the presentation of the Coalition proposal that has been the subject of the discussions
between BellSouth and the Coalition for many months

56 BellSouth Brief, p 8




terminate the existing terms and cond1t10ns.57‘ BellSouth, however, apparently believes 1t can
more quickly bully its way to 1ts objective of lobtammg reduced access charges

The BellSouth Motion was initiated by BellSouth’s original July 15, 2002 Motion which
was replete with gratuitous invective directed atithe Rural Independent industry in Tennessee In
an apparent effort to assuage the Coalition’s response to the July 15, 2002 filing, BellSouth
submutted a “substitute motion” on July 25, 2002, from which 1t removed some of the incendiary
language 1ncorporated into the original filing The BellSouth Brief filed on February 27, 2003
represents a disappointing reversion to 1ts July 15, 2002, tactics Granting the BellSouth Motion
will not convince the rural Independents that good faith negotiation means that the Coalition
must agree with the January 14, 2004 demand by BellSouth The BellSouth Motion was not
needed to nitiate the development of new rate design proposals and related negotiations and
workshops 1n this proceeding The rural Independents are on record advancing this course in
September, 2001 Grant of the BellSouth Motion 1s not necessary to clarify that the PCP may be
terminated, modified or replaced by the Authority. Nor 1s the grant of the BellSouth Motion
required as a catalyst to undertake negotiations and to develop new proposals — this has been

done The BellSouth Motion 1s moot and should be dismissed.

III.  Conclusion and Procedural Recommendations

A. The Coalition Petition

The Coalition members have not been compensated for any of the subject traffic carried
to their respective networks since June 1, 2003 The Coalition agreed to hold the Coalition

Petition 1n abeyance 1n the hope that resolution would be reached, but the settlement discussions

57 In asserting that 1t can “cancel” the contract, BellSouth apparently overlooks the fact that the Hearing
Officer determined that the existing arrangement between BellSouth and each Independent 1s ordered to be
maintained “‘outside of the existing contract ” Initial Order of Hearing Officer, Docket No 00-00523,p 12, fn 28
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have not been successful. BellSouth’s right to utilize the existing physical interconnection with
each Independent remains subject to the Existing Terms and Conditions

BellSouth’s unsupportable claim thaF it 1s alleviated from responsibility to compensate
the rural Independents 1s based on one citation 1o a paragraph in a 1996 FCC that has been
modified by subsequent FCC decisions BellSouth’s own ex parte presentations to the FCC 1n
Docket No. 01-92 demonstrate that BellSouth 1s well aware that no statute or regulation
alleviates 1ts responsibilities BellSouth’s attempt to escape 1ts obligations on the basis of the
establishment of so-called “meet point billing arrangements” violates fundamental principles of
contract law and the very specific industry guidelines on meet-point billing that BellSouth cites
1n support of 1ts cause

BellSouth knows or certainly should know that the FCC has modified the 1996 Order

upon which 1t relies. BellSouth knows or certainly should know that, under the very imdustry
guidelines 1t relies upon, “Meet-Point Billing Arrangements” can be established only when all
providers agree to the arrangement BellSouth’s arguments 1n support of its position raise
questions of propriety and good faith
No question of good faith, however, exists with respect to the willingness of the Coalition
to hold the Coalition Petition 1n abeyance while it sought to resolve the underlying 1ssues
through negotiation BellSouth’s intransigence has worn down the patience of the Coalition.
The rural Independents fully recognize that the Existing Terms and Conditions are subject to the
modification, replacement or termination by the Authority, and that the establishment of new
terms and conditions for the existing indirect interconnection arrangement are the subject of the
arbitrations in Docket 03-585 Until such time, however, as new terms and condition are

approved by the Authority, the Existing Terms and Conditions are applicable The Coalition




respectfully requests that the Hearing Officer grant the Coalition Petition and direct BellSouth to
compensate the rural Independents retroactively for all traffic that should have been subject to

the Existing Terms and Conditions; and further direct BellSouth to abide by the Existing Terms

and Conditions with respect to all subject traffic until such time as the Authority modifies,
replaces or terminates the Existing Terms and Conditions
B. The BellSouth Motion |
BellSouth has made representations to the Hearing Officer which are, in their best light,
misleading The Coalition members have never suggested that the PCP, or any aspect of the

Existing Terms and Conditions, “has been TRA-mandated to remain 1n place as a substitute for

rural USF ” Contrary to the picture portrayed by the BellSouth Brief, the Coalition has acted to
develop a new rate design and universal service proposal. Grant of the BellSouth Motion was
never necessary to encourage the Coalition either to negotiate or to develop a new proposal
Accordingly, the BellSouth Motion should be dismissed as moot

The Coalition and BellSouth are 1n agreement, however, with respect to the subsequent
course that should be taken 1n this proceeding | BellSouth “suggests that some process, whether
workshops or the invitation of comments, be re-started to move the Authority closer to the
development of a Rural USF plan.”® The Coalition has long been on the record proposing and
endorsing this approach The Coalition respectfully looks forward to the opportunity to work
together with all parties 1n interest to ensure that any and all changes in the Existing Terms and
Conditions are undertaken 1n a manner that truly serves the interests of rural consumers and the
preservation and advancement of universal service 1n the rural areas served by the Coalition
members

Respectfully submatted,




NEAL & HARWELL, PLC

By-

Willlam T Ramsey
John D Clarke

2QOO One Nashville Place
15|0 Fourth Avenue North
Nashville, Tennessee 37219
(615) 244-1713 Telephone
(615) 726-0573 Facsimile

KRASKIN, LESSE & COSSON, LLC

Stephen G Kraskin

K;raskm, Lesse & Cosson LLC
2120 L St N W. Suite 520
Washington, D C 20037

Counsel for The Tennessee Rural Independent Coalition

58 BellSouth Brief, p 14




ATIS/OBF-MECAB-007
[ssue 7, Februany 2001

é‘ 2. GENERAL

2.1 Scope

These guidehnes are for billing access and Interconnection services provided by two or more
providers or by one provider in two or more states within a single LATA It is to the mutual
benefit of both customers (customers and end users) and providers that bills be accurate and
auditable This document addresses the concept of MPB and revenue sharing as detailed 1n
he December 8, 1988 Report As stated p; access and interconnection services

ude Usage Sensitive and Flat Rates Semce% Where intrastate tariffs and contracts permut,
these guidelines are used for access and intérconnection services The determination of
\mplementing a meet-point Billing arrangemen:t between providers, which operate 1n the same
erritory, 1s based upon Provider-to-Provider negotiations where the regulatory environment
permits  When all involved providers agref': to a meet-point Billing arrangement, these
guidelines are used.

2.2 MECAB Revision
2.2.1 Reason for Revision

OBF Issue 472 (the MECAB Change Manageant Document) recommends that the MECAB be
updated to incorporate all resolved OBF 1ssues affecting the MECAB document. This is the
sixth revision to the MECAB based on OBFI Issue 472. This revision contains updates to
industry guidelines to reflect the resolution of the following OBF Issues:!

Issue 1548 - Billing Verification ProcessT mn an Unbundled Environment

Issue 1667 - Exchange of Billing Informlation

Issue 1690 - Notification of Interconnecting Billing Information to the ULEC.

Issue 2056 - For Facility-Based LECs/CLECs & CMRS, Enhance the
Meetpoint/Meetpoint-like |Record Exchange to be Consistent with
Unbundled Processes

Issue 2138 ~ Redefine and Evaluate thq Need for Existing MECAB Data Elements

Issue 2162 - Ehminate Pass Through meet-point Billing Options in MECAB

The following 1ssues were reviewed but no changes were made to the document.

Issue 1284 - Long Term LNP Billing anc} Verification

Issue 1287 - Billing For Unbundled thyvork Elements

Issue 1528 - The Billing Impact Resulting From Access Reform

Issue 1593 - Guidelines Do Not Exist For Providing Historical PICC Detail Data to Verify

PICC Charges

2.2.2 Change Management

MECAB standards represent policy guidelines approved by the OBF, the Billing Committee of
the OBF is responsible for the MECAB document. MECAB is changed through the
incorporation of resolved OBF issues. Propose:d changes to MECAB are reviewed and approved
by the OBF Billing Committee and the OBF General Session. In accordance with the MO&O in
CC Docket No 86-104, released July 31, 1987} the FCC will have the opportunity to review any
revisions to the standards (MECAB) to the extent that further tariff revisions are necessary.

! A record of resolved OBF lIssues incorporated i1 MECAB revisions 1s contained in Section 11 - OBF
{ssues Included in MECAB Revisions.
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VIA HAND DELIVERY

Hon. Kim Beals, Pre-Arbitration Officer
Tennessee Regulatory Authonity

460 James Robertson Parkway
Nashville, TN 37238

-Re. Docket Nos. 00-00523, 03-00585, 03-00586, 03-00587, 03-00588,
03-00589

Dear Ms Beals.

Enclosed please find two originals and |fourteen copies of the “Preliminary Motion To
Dismiss Or, In The Alternative, To Add An Indispensable Party” to be filed in each of the

above-referenced proceedings.

Coptes of the “Preliminary Motion ToDismuss Or, In The Alternative, To Add An
Indispensable Party” are being provided to each of the parties, as indicated on the attached
Certificate of Service Please direct any questions regarding this filing to me at your
convenience

Sincerely yours,
William T. Ramsey

cc: Hon Ron Jones, Director
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BEFORE THE RECTEIED
TENNESSEE REGULATORY AUTHORITY e
NASHVILLE, TENNESSEE : iii - 4 A" £330
IN RE: -
Generic Docket Addressing Rural Universal Service 1R 5) Lo Pocket No. 00-00523
)
Petition of Cellco Partnership d/b/a Verizon Wireless for ) Docket No 03-00585
Arbitration under the Telecommunications Act )
)
Petition of BellSouth Mobility LLC; BellSouth Personal ) Docket No. 03-00586
Communications, LLC; Chattanooga MSA lellted Partnership, )
Collectively d/b/a Cingular Wireless, for Arbitration )
under the Telecommunications Act )
)
Petition of AT&T Wireless PCS, LLC d/b/a AT&T Wireless for ) Docket No. 03-00587
Arbitration under the Telecommunications Act )
)
Petition of T-Mobile USA, Inc. for Arbitration/under the ) Docket No. 03-00588
Telecommunications Act ‘ )
)
)
Petition of Sprint Spectrum L.P. d/b/a Sprint P‘CS ) Docket No. 03-00589
for Arbitration under the Telecommumcatxons‘ Act )
PRELIMINARY MOTION OF

THE RURAL COALITION OF SMALL LECs AND COOPERATIVES
TO DISMISS OR, IN THE ALTERNAITIVE ADD AN INDISPENSABLE PARTY

on behalf of
Ardmore Telephone Company, Inc.

Ben Lomand Rural Telephone Cooperative, Inc.
Bledsoe Telephone Cooperative
CenturyTel of Adamsville, Inc.

CenturyTel of Claiborne, Inc.
CenturyTel of Ooltewah Collegedale, Inc.
Concord Telephone Exchange, Inc.
Crockett Telephone Company, Inc.
Dekalb Telephone Cooperative, Inc.
Highland Telephone Cooperative, Inc.
Humphreys CouInty Telephone Company
Loretto Telephone Company, Inc.
Millington Telephone Company
North Central Telephone Cooperative, Inc.
Peoples Telephone Company
Tellico Telephone Company, Inc.
Tennessee Telephone Company
Twin Lakes Telephone Cooperative Corporation
United Telephone Company
West Tennessee Telephone Company, Inc.
Yorkville Telephone Cooperative
March 3, 2004




The Rural Coalition of Small Local Exchange Carriers and Cooperatives (hereafter to be

referred to as the “Coalition” or “rural Independents™) submits this “Preliminary Motion To

Dismiss Or, In The Alternative, To Add An Indispensable Party.” The Coalition respectfullyl
submits that the Petitions for Arbitration filed by the CMRS providers in this proceeding should
be dismissed as a matter of law. The unresolved issues presented by the CMRS providers in
each of their respective Petitions reflect the desire of the CMRS providers to establish
interconnection terms and conditions that are required neither by Section 251 of the
Telecommunications Act nor the regulations prescribed by the Federal Communications
Commission (“FCC”) pursuant to Section 251. Accordingly, the relief sought by the CMRS
providers is inconsistent with the Telecommunications Act , and the Petitions for Arbitration

should be rejected and dismissed. ;

In the event that the Authority should nonetheless decide to consider the underlying
issues, the Coalition submits that BellSouth Telecommunications, Inc. (“BellSouth”) is an
indispensable party and must be joined to this proceeding, or the petitions should be dismissed
pursuant to TRA Rule 1220-1-2-.03. The interconnection arrangements under consideration are
three-way indirect interconnection arrangements. Each CMRS provider seeks to establish terms
and conditions applicable to its indirect interconnection to each rural Independent through a
connection to the BellSouth network (i.e., each CMRS carrier connects to BellSouth which in
turn connects to each rural Independent). As'a matter of both law and logic, the terms and
conditions applicable to this three-party arrangement cannot be established in the absence of one

of the three parties. Therefore, BellSouth is indispensable to this proceeding.




I Background

Although a Section 252 Arb.it.ration proceeding is not the appropriate statutory forum to
address the interconnection terms and conditions sought by the CMRS providers, the Coalition
members are anxious to resolve, to the extent possible, matters related to the interconnection of
the CMRS providers to the rural Independent networks. The Petitions for Arbitration each
address CMRS interconnection indirectly to each rural Independent through the BellSouth

rietwork. The fact is that each of the CMRS carriers enjoys the use of this specific terminating

network arrangement today, but the rural Independents have not been compensated for any of the
termination they have provided since June 1, 2003.! |

The events leading up to the filing of the Petitions for Arbitration are relevant to the
determination of the Coalition’s Motion to Dismiss > The petitioning CMRS providers each

seek the establishment of new terms and conditions applicable to an interconnection arrangement

they already utilize. Each CMRS carrier interconnects to each rural Independent indirectly

through BellSouth. This interconnection arrangement has long been utilized, and the
establishment of the arrangement did not require negotiations or an agreement between each
CMRS carrier and each rural Independent The|three:~way arrangement that is in place and
working today exists because of the long ago established physical interconnection between

t

BellSouth and each rural Independent.

The existing physical interconnection between BellSouth and each rural Independent is

subject to terms and conditions originally set forth in contractual agreements between the

! In order to address the immediate concerns regarding this issue, the Coalition filed a brief with the Heanng

Exarmuner in Docket No. 00-00523 on February 27, 2004', requesting grant of the Coalition’s Petition for Emergency
Relief and Request for Standsull Order (the “Coaliion’s Emergency Petition”) which was ongmnally filed in that
?roceedmg on Apnil 3, 2003

The Coalition respectfully refers the Hearing Officer
more complete description of the background and history

o the Coalition’s Response to the arbitration petitions for a
of this proceeding at pp 3-9
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parties.3 Pursuant to those agreements,BellSouth compensates each rural Independent for the
traffic BellSouth carries to the rural fndependent network for termination

At some point, BellSouth apparently negotiated a separate arrangement with each CMRS
provider. No rural Independent was involved in or pnivy to the establishment of the
arrangements between BellSouth and each CMRS carmer. Bellsouth apparently agreed to
transport traffic for each CMRS provider to the/network of each rural Independent, and
BellSouth delivered that traffic through the existing physical interconnection between BellSouth
and each Independent. BellSouth paid each rural Independent in accordance with the existing
terms and conditions that govern this physical interconnection, and each Independent relied on
the fact that BellSouth acted in accordance with these terms and conditions in the transmission of
all traffic it delivered to the rural Independent networks.

On April 2, 2003, however, BellSouth provided notice to the Authority that it would
discontinue payments for the traffic after April 2003. In response, the rural Independents filed
the Coalition’s Emergency Petition As a matter of compromise, the rural Independents and
BellSouth agreed, on an interim basis, that the rural Independents would reduce the charges
assessed to BellSouth for the termination of CMRS traffic delivered to the Independent networks
through the indirect interconnection arrangement. The Hearing Officer approved this
compromise arrangement as part of an Order Granting Conditional Stay, Continuing Abeyance,
and Granting Interventions issued in Docket No! 00-00523 on May 5, 2003. (The “Cond1tional
Stay Order”)

In an effort to encourage settlement of the 1ssues, the Hearing Officer required

®  These terms and conditions remain in place today by Order of the Authority and “outside of the existing
contract” in accordance with the Initial Order of Hearing Officer in Docket 00-00523 jssued on December 29, 2000,
atfn 28
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BellSouth to 1dentify the CMRS providers with|which BellSouth has agreements to transport

traffic to the rural Independent networks, and further required the Coalition and BellSouth to

notify these CMRS carriers of the opportunity to participate in collective negotiations.*

As aresult, a series of negotiations and exchanges of documents took place initially
among the parties The Coalition and its members joined with the other parties in an effort to
identify all issues and the parties’ respective positions. The “collective” negotiation required by
the Hearing Officer was far different than the negotiations contemplated by Section 252 of the
Telecommunications Act between a requesting carrier and an incumbent local exchang? carrier.
Throughout the negotiations, the rural Independents maintained their right to negotiate

individually if circumstances warranted.

The Coalition members endeavored in good faith to comply with the Hearing Officer’s
encouragement to resolve the issues: “[S]ettlement of this disputed issue is clearly in the best

"> In every appropriate instance, the Coalition

interest of all parties involved in this docket
maintained an important balance. The Coalition|remained open to compromise throughout the
negotiations. At the same time, however, the Coalition consistently reminded the other parties
that they are seeking to impose terms and conditions that are not established by federal statute or
regulation In the midst of the negotiations, both| BellSouth and the CMRS providers pronounced
that the negotiations would not include BellSouth. The Coalition noted that this violated the
Hearing Officer’s expectation of collective negotiations. The Coalition also questioned how the
open issues could be resolved 1n the absence of BellSouth.

The Coalition reluctantly, and 1n good faith, continued to participate in the negotiations

after BellSouth’s departure. The negotiations ineyitably failed and the Petitions for Arbitration

“Id atpp 89




were filed. This outcome was inevitable because the CMRS providers insist on imposing terms
and conditions on the rural [ndepen'dénts that have not been established as interconnection

standards and, therefore, cannot be imposed|in a Section 252 arbitration. Although the issues

presented by the CMRS providers cannot be resolved by an arbitration, the issues surrounding
three-way interconnection of the CMRS proyiders through the BellSouth network to the rural
Independents can be resolved by the Authority. The Coalition respectfully submits, however,

that resolution of these matters cannot be achieved in the absence of BellSouth.®

i )
II. Because the CMRS Providers Seek To Impose Terms and Conditions that are not
Established Statutory or Regulatory Standards, the Petitions for Arbitration should be

Dismissed.

AY

The statutory framework governing a|Section 252 arbitration proceeding is very specific.
The Telecommunications Act delegates to the state regulatory authorities the right, but not the

duty, “to arbitrate any open issues” in those instances where a carrier requesting Section 251

interconnection and an incumbent local exchange carrier have not reached agreement. The
statute specifically prescribes the standards pursuant to which the state commission may resolve
open issues and impose conditions on the parties Thus, a state regulatory authority conducting
an arbitration proceeding is empowered to “‘ensure that such resolution and conditions meet the
requirements of section 251, including the regulations prescribed by the commission pursuant to
|
section 251.” The Telecommunications Act dioes not, however, authorize state regulatory
authorities to to determine Section 251 interconnection policies or standards. A state regulatory

authority thus cannot resolve an open 1ssue by‘imposing a term or condition that is not an

SIld.atp S

§ The Coalition respectfully refers the Hearing Officer to page 14 and footnote 12 of the Coalition's Response to the
arbitration petitions  In many other states where simular; 1ssues have ansen among the CMRS providers, BellSouth
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established requirement of Section 251.

The arbitration petitions befo‘re the I-Ilearing Examiner each seek to utilize the resources
of the TRA to determine unsettled mterconn!ectlon matters that are pending before the FCC." In
brief, there are no established standards for }nterconnection on an indirect basis that even
remotely approach the terms and conditions sought by the CMRS providers. No requirement
mandates that a rural LEC must permit BellSouth to utilize a physical interconnection to deliver
traffic from CMRS providers over a commozn trunk group under terms and conditions that

/

alleviate BellSouth from any financial habulity for the termination service. No requirement

|
exists that mandates that a rural LEC must transmit traffic to a CMRS provider through an
indirect arrangement dictated by the CMRS provider. The Section 251 requirements establish

terminating rights. These requirements do not establish a right to dictate how an incumbent local

exchange carrier transmits traffic to a CMRS provider or any other carrier.

The CMRS providers have attempted to get the FCC to establish requirements to achieve
these objectives. The FCC has not acted, as t‘he CMRS carriers are aware. The CMRS providers
apparently believe that the Authority will ignlore Section 252(c) (1) of the Telecommunications
Act and establish regulatory interconnection policy through this arbitration proceeding. With

respect to this proceeding, the CMRS providers visited the FCC on December 10, 2003, and

delivered copies of both their arbitration petitilons and the Coalition’s Response. The CMRS

providers reported that the purpose of the meeting was to “‘update” the FCC Staff on the status or

|
and rural Independents telephone companues, the parties have arnved at intenim settlement arrangements  The
Coalition fails to understand why simular arrangements are not appropriate in Tennessee

7 The Coalition respectfully refers the Hearing Officer to the complete Response of the Coaliion A
summary addressing this matter 1s set forthatp 9 See also, pp 21-30 wherein the Coalition addresses 1n detail the
underlying basis for this Motion to Dismiss Througho'ut its Response, the Coalition has, with respect to each 1ssue
presented, addressed with specificity the applicable interconnection standards, referenced the applicable rules and
regulatory decisions, and requested dismussal of each 1ssue
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negotiations with rural Independents including

the arbitration before the Authonty. The CMRS

providers, in reporting on their meeiing with FCC staff, acknowledged that “the matters in the

state proceedings are similar to some of those at issue in CC Docket 01-92.® There is no

question that the issues raised before the Authonty are the same 1ssues that are pending before

the FCC Irrespective of whether the FCC eyentually establishes the interconnection

requirements the CMRS providers seek, the Ifact is that these requirements are not established

|
today. The requests of the CMRS providerslin Docket 01-92 are pending, but these carriers have

filed their arbitration petitions with the hopeithat the Authority will act in their favor and in the

absence of requirements established by statute

arbitration petitions should be dismissed

III.  BellSouth is an Indispensable Party Whose Presence is Required to Resolve the

Pending Issues.

As discussed 1n Section I, the negotiati

or FCC reguiation. For these reasons, the

on process that resulted in the arbitration petitions

was initiated by the Conditional Stay Order i‘ssued in Docket No. 00-00523. In that decision the

Hearing Officer noted that both BellSouth and the Coalition agreed “to engage in good faith

negotiations with CMRS providers 1n order to

establish contractual terms governing payments

between CMRS provider and [the Coalition] of an appropriate rate for termination of CMRS

|

|
traffic.”® BellSouth, however, subsequently decided that it did not want to participate in the

negotiations. The CMRS carriers agreed thhl

participation was not necessary to effectuate r

8 See Attachment A, Notice of Ex Parte 1n Dock
AT&T Wireless, Sprint PCS and Verizon Wireless

s Conditional Stay Order, p 4-5

BellSouth and also insisted that BellSouth’s

ew terms and condition for an indirect

cet 01-92 filed by Davis Wnight Temaine LLP on behalf of




interconnection through BellSouth

The Coalition protested and provided substantive examples of the issues that required

BellSouth’s participation. These issues are id

entified and addressed with specificity in the

Response of the Coalition to the arbitration p;etitions.'o In summary, if BellSouth and the CMRS

providers seek new terms and conditions with respect to an indirect interconnection arrangement

through common BellSouth trunks, the terms

absence.

and conditions cannot be established in BellSouth’s

The issues raised by the positions of the CMRS providers do not arise under the existing

terms and conditions pursuant to which BellS
|

outh carries CMRS traffic to the rural Independent

networks. BellSouth utilizes a common trunk group for transporting the CMRS traffic to each

Independent. Under the only existing agreements, BellSouth is supposed to compensate the

Independent for the termination of the traffic.
BellSouth and BellSouth has its arrangement

is terminated. As a result, under the existing

|
concemned with how much traffic came from

The CMRS carriers have an arrangement with
with each Independent pursuant to which the traffic

terms and conditions, the rural Independents are not

any specific carrier because BellSouth has elected

to utilize its common trunk group to transport the traffic for the third party carriers, and agreed to

take responsibility for payment to the rural Independents in accordance with the only existing

!

terms and conditions.

If BellSouth and the CMRS providers

insist on pursuing new terms and conditions

whereby BellSouth would be alleviated of financial responsibility for the traffic it delivers to an

Independent through a common trunk group,

determining how each rural Independent will

10 See, Coalition Response at p 10-13, the discussion

the Coalition 1s rightfully concerned with

be able to audit and verify the amount of traffic

of the Coalition’s Response to CMRS Issues 3,4,5,6,13 and
9 :




carried through the common trunk group for each CMRS carrier In an economic environment in

which the rural Independents have ékperienced revenue loses resulting from bankruptcies of

interconnecting carriers that did not pay their debts, the Independents are rightfully concerned

with ensuring that BellSouth is subject to obligations regarding the treatment of traffic

transported by BellSouth on behalf of a defaulting CMRS carmer.

In its Response to the arbitration petitions, the Coalition summarized the essential need

for the presence of BellSouth or any transiting carrier in the establishment of new terms and

conditions for a three-way indirect interconnection arrangement. Specifically, the Coalition

noted that the following list, while not exhaustive, includes some of the essential issues that must

’

be addressed with BellSouth before an indirect connection agreement with the CMRS carriers

can be finalized (1) establishment of trunking facilities and a physical interconnection point

with the ICOs, (2) responsibility to establish|proper authority for either BellSouth or the ICOs to

deliver traffic of third parties to the other, (3)

responsibility not to abuse the scope of traffic

authorized by the arrangement (1 e., the transmission of unauthorized traffic); (4) provision of

complete and accurate usage records; (5) coordination of billing and collection and compensation

(as discussed above in the previous 1ssue); (6)) responsibilities to resolve disputes that will

necessarily mvolve 1ssues where the factual information 1s in the possession of BellSouth (e.g.,

how much traffic was transmitted, and which
act to implement network changes which alte

the ICOs and BellSouth; and (8) responsibilit

carrier onginated'the traffic); (7) responsibilities to
r or terminate the voluntary arrangement between

es to coordinate appropriate actions in the event of

default and non-payment by a carrier transiting traffic through BellSouth

{
\

BellSouth’s unilateral decision not to participate in the negotiations with the Coalition

18, and the additional rural Independent (“ICO"™) Issues 11H3.8and9




and the CMRS providers 1s contrary to the pledge BellSouth made to the Heaning Officer in
Docket No 00-00523. The fact that BellSouth and the CMRS providers strategically decided
that BellSouth should not participate in the collective negotiations is not surprising, however
based on their prior conduct. Contrary to alljestablished precepts of contract law, BellSouth and
the CMRS carriers apparently do not believejthat all parties to an interconnection agreement or

arrangement need to be present when two parties determine rights and obligations that affect the

absent party.

In fact, the entire foundation of BellSouth’s contention that, irrespective of existing

interconnection terms and condutions, it no longer has to pay the rural Independents for
I

interconnection involving CMRS traffic 1s th!e purported *“fact” that it has entered into “meet
!

point billing arrangements” with the CMRS <‘:arriers. In the prosecution of the Coalition’s
Emergency Petition, the rural Independents have pointed out how ludicrous it is to suggest that
an existing arrangement between BellSouth and the rural Independents can be altered by
BellSouth’s decision to enter into a “mqet point billing agreément” with a CMRS carrier.

The BellSouth position is even more strained when considered 1n the context of the order of the

1 t

1
Hearing Officer in Docket 00-00523 that requires all existing terms and conditions between

BellSouth and the rural Independents to be maintained

It is ironic that BellSouth and the CMlRS providers repeatedly point to “industry
standards” regarding meet-point billing guide’lmes to support the positions they have each taken
in opposition to the rights of the rural Independents. They have asserted that the bilateral
establishment of a so-called “meet-point billing arrangement” sustains their infringement on the

rights of the rural Independents even though the Independents were not parties to their

11




arrangem entl.

The ultimate proof that no substance underlies the position of BellSouth and the CMRS

providers is found in a review of the very industry standards applicable to the establishment of

“meet-point billing arrangements > In pertinent part, these industry guidelines establish the
following overall principle at the outset of the statement of the guidelines:

“When all involved providers agree to a me?t-pomt Billing arrangement, these guidelines are

used.”(Emphasis added.)"!

It is hardly surprising that industry guidelines would recognize the basic principles of
contract and incorporate the principle that al] thr‘ee parties to any interconnection meet-point
billing arrangement should have the opportunity to be involved in the related negotiations and
come to agreement prior to implementing the arrangement. This concept simply reflects the
common law notion that two parties to an agreement cannot establish obligations and
responsibilities on a non-party.

What is surprising 1s that neither the CMRS providers nor BellSouth recognize the
concept. They did not recognize the necessity of having all indispensable parties present when

they established a so-called “meet-point billing arrangement.” Nor do they recognize that the

presence of BellSouth is required to establishlnew terms and conditions for the indirect
interconnection arrangement that already ex1sits.

The Authority’s own rules provide that “failure to join an indispensable party” is a
defense to a complaint or petition in a contested case. TRA Rule 1220-1-2-.03. BellSouth is an

indispensable party to this proceeding 1f BellSouth not added to this proceeding, the petitions

must be dismissed.

''! See, Attachment B - extraction of Section 2 from the ATIS/OBF-MECAB industry guidelines, the very standards
12




Rule 19.01 of the Tennessee Rules of Civil Procedure defines the classes of parties who

are indispensable parties

19 01 Persons to Be Joined if Feasible

Persons to Be Joined 1fFeasnble - A person who is subject
to the jurisdiction of the court shall be joined as a party if
(1) in the person's absence complete relief cannot be
accorded among those already parties, or (2) the person
claims an interest relating to the subject of the action and is
so situated that the disposition of the action in the person's
absence may (1) as a practlcall matter impair or impede the
person's ability to protect that interest, or (1) leave any of
the persons already parties subject to a substantial risk of
incurring double, multiple, orjotherwise inconsistent
obligations by reasons of the claimed interest. If the person
has not been so joined, the court shall order that the person
be made a party. If the person properly should join as a
plaintiff but refuses to do so, he or she may be made a
defendant, or in a proper case] an involuntary plaintiff.

If BellSouth 1s not added as a party: (1) *“complete relief cannot be accorded among

those already parties; or (2) the Coalition’s members will be subject to a substantial risk of

incurring double, multiple, or otherwise inconsistent obligations by reasons of [BellSouth’s
interest].” As described throughout the Response of the Coalition to the arbitration petitions,
BellSouth is unquestionably an indispensable party to the establishment of new terms and
conditions for interconnection between CMRS carriers and rural Independents because the
CMRS carriers have elected to interconnect mdirectly through BellSouth. Accordingly, the
Coalition respectfully requests that BellSouth|be made a party to this proceeding, or, if BeliSouth

is not joined, this proceeding must be dismissed

often referenced by BellSouth and the CMRS providers
13




IV. Conclusion

The Coalition does not maintain that there can be no new terms and conditions applicable

to the indirect interconnection of a CMRS carrier to a rural Independent through BellSouth. The

rural Independents have invested considerable

all parties. As a demonstration of willingness

resources in pursuing good-faith negotiations with

to compromise and resolve issues through

settlement, as encouraged by the Hearing Officer in Docket No. 00-00523, the rural

Independents agreed to a substantial interimjreduction in the charges applicable to the

termination of traffic through the already existing indirect interconnection arrangement.

As discussed 1n the Coalition’s Response to the arbitration petitions, the rural

Independents remain willing to negotiate compromise solutions with all parties in accordance

with terms and conditions that both BellSouth

and the CMRS providers have entered in other

States.'” Instead, BellSouth has insisted on exiting this proceeding and the CMRS providers

have insisted on pursuing an attempt to convince the Authority to impose interconnection terms

and conditions that are not consistent with the
federal statue and FCC regulation.
The imposition of any such terms and

pursuant to which the Authority 1s authonzed

interconnection requirements established by

conditions is beyond the scope of the standards

to resolve an arbitration. Accordingly, the

-arbitration petitions should be dismissed. The Coalition respectively proposes that subsequent to

the dismissal of the Section 252 arbitration pe

titions, the unresolved matters should be referred to

the Hearing Officer in Docket No. 00-00523, the proceeding in which the underlying issues

arose In the alternative, if BellSouth is not m

be dismissed.

2 Coalition Response, pp 13-15

ade a party to these proceedings, the petitions must
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Respectfully submitted,

NEAL & HARWELL, PLC

By: (,(/,«, \j 7(?

William T. Ramsey
John D Clarke

2000 One Nashville Place
150 Fourth Avenue North
Nashville, Tennessee 37219
(615) 244-1713 Telephone
(615) 726-0573 Facsimile

KRASKIN, LESSE & COSSON, LLC

By %éﬂm ' /&/é\c/&k [47 [\J@

Stephén G. Kraskin

Kraskin, Lesse & Cosson LLC
2120 L St N.W. Suite 520
Washington, D.C. 20037

Counsel for The Tennessee Rural Independent Coalition
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ATTACHMENT A LAWYERS

i

Davis Wright Tremaine LLP

SAN FRANCISCO SCATTLE SHANGHAI

ANCHORAGE BrLITVUEL LOS ANGEIES NLW YORK PORTLAND

TEL (415) 276-6500

SUZANNL TOLLCR SUITE |6()()
DIRECT (415) 276-6536 ONF LMBARCADCRO CLNTER FAX (415) 2706 6599
SAN FR{ANCISC(),CA 94111 3611 www dut com

suzannctollerl@dwt com

December 12, 2003
EX PARTE

Ms. Marlene H. Dortch

Secretary

Federal Communication Commuission
445 12" Street, SW

Washington, D.C 20554

Re: CC Docket 01-290

Dear Ms. Dortch:

This 1s to notify you that on you on Wednesday, December 10, 2003, Charles McKee of Sprint
PCS, Elaine Critides of Verizon Wireless, a‘nd I (representing AT&T Wireless) met with
Commussion staff to update them on the status of wireless carriers’ interconnection
negotiations with rural independent telephone companies and related state PUC proceedings in
the Southeast, including the pending arbitration proceeding before the Tennessee Regulatory
Authority. (Copies of AT&T Wireless’ Tennessee arbitration petition and the rural carriers’
response thereto are attached hereto.) Commussion staff in attendance were Jay Atkins, Steve
Morris, Jane Jackson, Stacy Jordan and Tanllara Preiss of the Wireline Competition Bureau and
Joseph Levin, Peter Trachtenberg, Won Kim and Jared Carlson of the Wireless

Telecommunications Bureau.

Although we did not discuss any issues of s‘ubstance with regard to the above-referenced
docket, because the matters in the state proceedings are similar to some of those at 1ssue 1n CC
Docket 01-92 we are filing this ex parte out|of abundance of caution

SFO 238130vl 26290-325

WASHINGTON D C




Ms. Marlene H. Dortch
December 12, 2003
Page 2

Pursuant to Commission rules, please include this notice and attachments in the record of this
proceeding identify above.

Very truly yours,
Davis Wright Tremaine LLP
Is/

Suzanne Toller

cc: Jay Atkins

Steve Morris
Jane Jackson
Stacy Jordan
Joseph Levin
Peter Trachtenberg
Won Kim

Tamara Priess
Jared Carlson

SFO 238130v1 26290-325
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ATTACHMENT B ATIS/OBF-MECAB-007
Issue 7, February 2001

2. GENERAL

2.1 Scope

These guidelines are for billing access and|interconnection services provided by two or more
providers or by one provider in two or more states within a single LATA. It is to the mutual
benefit of both customers (customers and end users) and providers that bills be accurate and
auditable. This document addresses the concept of MPB and revenue sharing as detailed in
he December 8, 1988 Report. As stated p%fmus ly, access and interconnection services

ude Usage Sensitive and Flat Rates Servicesy Where intrastate tanffs and contracts permit,
these guidelines are used for access and|intérconnection services. The determination of
\mplementing a meet-point Biling arrangement between providers, which operate in the same
erritory, 1s based upon Provider-to-Provider negotiations where the regulatory environment
permits When all involved providers agree to a meet-point Billing arrangement, these
guidelines are used.

2.2 MECAB Revision
2.2.1 Reason for Revision

OBF Issue 472 (the MECAB Change Managelment Document) recommends that the MECAB be
updated to incorporate all resolved OBF issues affecting the MECAB document. This is the
sixth revision to the MECAB based on OBF Issue 472. This revision contains updates to
industry guidelines to reflect the resolution of the following OBF Issues:!

Issue 1548 - Billing Verification Proce'ss in an Unbundled Environment

Issue 1667 - Exchange of Billing Infoxlmation

Issue 1690 - Notification of Interconnecting Billing Information to the ULEC.

Issue 2056 - For Facility-Based LECs/CLECs & CMRS, Enhance the
Meetpoint/Meetpoint-like Record Exchange to be Consistent with
Unbundled Processes

Issue 2138 ~ Redefine and Evaluate the Need for Existing MECAB Data Elements

Issue 2162 - Eliminate Pass Through meet-point Billing Options in MECAB

The following issues were reviewed but no changes were made to the document.

Issue 1284 - Long Term LNP Billing and Verification

Issue 1287 - Billing For Unbundled Network Elements

Issue 1528 - The Billing Impact Result{ing From Access Reform

Issue 1593 - Guidelines Do Not Exist For Providing Historical PICC Detail Data to Verify
PICC Charges

2.2.2 Change Management

MECAB standards represent policy guidelines approved by the OBF; the Billing Committee of
the OBF is responsible for the MECAB :document. MECAB is changed through the
incorporation of resolved OBF issues. Proposed changes to MECAB are reviewed and approved
by the OBF Billing Committee and the OBF Gé:neral Session. In accordance with the MO&O in
CC Docket No. 86-104, released July 31, 1987|, the FCC will have the opportunity to review any
revisions to the standards (MECAB) to the extent that further tariff revisions are necessary.

! A record of resolved OBF Issues incorporated in MECAB revisions is contained in Section 11 - OBF
Issues Included 1n MECAB Revisions

2-1




CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that a true and correct copy of the foregoing has been
served on the parties of record indicated below via U.S. Mail and via electronic mail.

Russ Minton, Esq

Citizens Communications

3 High Ridge Park

Stamford, Connecticut 06905

Henry Walker, Esq.

Jon E. Hastings, Esq
Boult, Cummings, et al.
PO Box 198062

Nashville, Tn. 37219-8062

James Wright, Esq.

Sprint

14111 Capitol Bivd

NCWKFR0313

Wake Forest, North Carolina 27587

J. Gray Sasser

J. Barclay Phillips, Esq
DanElrad, Esq.

Miller & Martin

1200 One Nashville Place
150 Fourth Avenue North
Nashville, Tn 37219

James Lamoureux, Esq
AT&T

1200 Peachtree St. N E.
Atlanta, Ga 30309

Donald L. Scholes
Branstetter, Kilgore, et al.
227 Second Ave. N.
Nashville, Tn 37219

Timothy Phillips, Esq

Office of the Tennessee Attorney General
PO Box 20207

Nashville, Tn 37202

Guy M Hicks, Esq

Joelle-Phillips, Esq

BellSouth Telecommunications, Inc
333 Commerce St., Suite 2101
Nashville, Tn 37201-3300

WAJZM




Certificate of Service, Page 2

R Douglas Lackey, Esq

J. Phullips Carver, Esq

Parkey Jordan, Esq.

BellSouth Telecommunications, Inc.
675 W. Peachtree St. N.W. Suite 4300
Atlanta, Ga 30375

Elaine Critdes, Esq.
John T Scott, Esq
Charon Phillips, Esq.
Verizon Wireless

1300 I Street N W

Suite 400 West
Washington, D C. 20005

Paul Walters, Jr , Esq
15 East 1* Street
Edmond, Ok. 73034

Suzanne Toller, Esq.

Davis Wright Temaine

One Embarcadero Center #600
San Francisco, Calif, 94111-3611

Beth K. Fupimoto, Esq
AT&T Wireless Services, Inc.
7277 164" Ave , N E
Redmond, Wa 90852

Monica M Barone, Esq
Sprint

6450 Sprint Parkway
Overland Park, Ks 6625!

Mr Tom Sams

Cleartalk

1600 Ute Ave.

Grand Juncuon, Co. 81501

Dan Menser, Esq
Marin Fettman, Esq.
c/o T Mobile USA, Inc
12920 SE 38" St.
Bellevue, Wa 98006

Mark J. Ashby

Cingular Wireless

5565 Glennridge Connector
Suite 1700 '
Atlanta, Ga 30342
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Millington Telephone Company
North Central Telephone Cooperative, Inc
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Tennessee Telephone Company
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United Telephone Company
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Yorkville Telephone Cooperative
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REPLY OF
THE RURAL COALITION

The Rural Coalition of Small Local{Exchange Carriers and Cooperatives (hereafter
referred to be referred to as the “Coalition”|or “rural Independents”) respectfully submuts this
Reply to the Responses of the CMRS Providers (the “CMRS Providers’ Response”) and
BellSouth Telecommunications, Inc (the “BellSouth Response”) to the “Rural Coalition of
Small LECs and Cooperatives’ Preliminary Motion To Dismiss Or, In The Alternative, To Add

An Indispensable Party” (the “Coalition Motion”)

INTRODUCTION AND BACKGROUND
In both the “Coalition Motion” and the “Response of the Rural Coalition” (the “Coalition
Response” filed on December 1, 2003 1n this proceeding), the Coalition addressed two
preliminary and fundamental matters.

1) The fact that the CMRS providers focused both their negotiations and their
arbitration petitions in an effort to impose interconnection conditions that are not
consistent with established interconnection standards and related rules and regulations.
In fact, as discussed in both the CoalitionMotion and the Coalition Response, and as
recognized by the CMRS providers in anlex parte before the Federal Communications
Commission (the “FCC”), many of the issues raised by the arbitration petitions are the
subject of pending FCC proceedings.:

2) The CMRS Providers do not seek a new network arrangement to terminate traffic
to the rural Independents. They seek the'establishment of new terms and conditions
applicable to the existing terminating traffic arrangement whereby each CMRS carrier
delivers traffic to BellSouth which, in turn, terminates the traffic through the long-existing
physical interconnection established between BellSouth and each rural Independent. The
Coalition, in both the Coalition Motion an'd the Coalition Response, set for the specific
issues that must be addressed and resolved in order to establish new terms and conditions
applicable to the existing terminating’ arra'mgement that the CMRS providers utilize. These
issues cannot be resolved in the absence of BellSouth.

Accordingly, the Coalition requested|that the TRA dismiss the arbitration and, instead,

utilize alternative dispute resolution to resolve all 1ssues among all parties (including BellSouth)




that are associated with the establishment of new terms and conditions applicable to the existing
indirect interconnection of the CMRS Providers to the rural Independents through the BellSouth

network !

I. The Coalition Seeks Resolution of the Issues in a Manner Consistent with
Established Statutory Requirements and Rules Prescribed by the FCC.

Both the CMRS Providers and BellSouth complain that the Coalition 1s trying to “stop
the process.”® To the contrary, the purpose of both the Coalition Motion and the Coalition
Response 1s to seek resolution of the 1ssues|that surround the establishment of new terms and
conditions applicable to the indirect interconnection of the CMRS providers to the rural
Independents through the BellSouth network The Coalition has not suggested that the TRA
dismiss the arbitration and maintain the stafus quo in perpetuity, as the CMRS Providers and
BellSouth wrongly suggest *

The CMRS Providers and BellSouth mischaracterize the Coalition Motion They assert
(often without any support whatsoever) that{the Coalition has taken positions 1t has not taken and
has mad arguments that 1t has not made The Coalition respectfully asks that these mnaccurate
characterizations not be permitted to misdirect the focus from the very specific and legitimate

1ssues raised by the Coalition Motion and the Coalition Response

See, Coalition Motion, p 6, Coalition Response, pp 13-15, and 98
See e g , CMRS Providers’ Response at p 4, BellSouth Response at p 5

See, CMRS Providers’ Response, p 7, BellSouth Response at fn 3




A. The Coalition has not, and

does not, oppose arbitrating interconnection in

accordance with established statutory requirements and regulations

prescribed by the FCC.

Both the CMRS Providers and BellS

outh wrongly contend that the Coalition has reversed

its prior position and now argues that a Section 252 arbatration 1s mappropriate * The CMRS

Providers and BellSouth are incorrect. The
participation 1n a Section 252 arbitration pr.
proceeding 1in accordance with statutory req

be confused with agreement to voluntarily

rural Independents did not and do not object to
oceeding  Agreement to participate 1n an arbitration
urrements and FCC regulation, however, should not

arbitrate the imposition of terms and conditions

sought by the CMRS Providers, where the terms and conditions are not subject to statutory

requirement or FCC regulations

Both the CMRS Providers and BellS

outh wrongly characterize the Coalition Motion as

an attempt to walk away from a prior commitment to arbitrate the open 1ssues 1n this proceeding

The fact 1s, however, that the Coalition has participated 1n good faith negotiations and 1n this

arbitration process The Coalition did not and will not waive the nights of its members to request

dismissal of the arbitration 1ssues raised by t
providers would seek to impose nterconnec
statute and FCC regulation. At every step 1n
rights 1n this regard. The rural Independents
settle the issues 1n this proceeding The Coal

regard to the standards set forth in subsectior

he CMRS providers to the extent the CMRS

tion conditions that go beyond the requirements of

the negotiations, the Coalition has reserved 1its
have attempted to negotiate terms and conditions to
lition’s voluntary negotiation of terms “without

ns (b) and (c) of section 251 was undertaken 1n

good faith and consistent with Section 252(a

voluntarily arbatrate the resolution of 1ssues t

4

CMRS Providers’ Response, pp 3-5, BellSo

5 47U S C §252(a)(1)

)(1) of the Act.> The Coalition did not agree to

hat are outside of the established interconnection

uth Response, pp 4-5




requirements, and thereby outside of the statutory standard for arbitration.®

As 1f the Coalition had argued that 1t
BellSouth each point to the comments of th
Conference 1n Docket No. 00-00523 to supr
agreed to arbitrate 7 No need exists for eith
an argument that the Coalition has not made
arbitrate The threshold matter raised by the
arbitration petitions of the CMRS providers
interconnection conditions that exceed estat

The Coalition respectfully submits t
dismiss the arbitration issues raised by the Q
beyond the established requirements. Purst
252(c) of the Act, the only lawful outcome 1
CMRS Providers that exceed the existing re

Providers and BellSouth, the Coalition has r

will not arbitrate, the CMRS Providers and

e Coalition’s Counsel at the April 22, 2003 Status
yort their contention that the Coalition members

er BellSouth or the CMRS Providers to argue against
The 1ssue 1s not whether the Coalition will

> Coalition Motion 1s whether the 1ssues raised by the
should be dismissed because they attempt to impose
lished statutory and FCC requirements

hat 1t will serve the mutual interests of all parties to
'MRS Providers that attempt to impose conditions
jant to the standards of arbitration set forth 1n section
s the eventual rejection of the terms proposed by the
quirements. Contrary to the claims of the CMRS

10t argued explicitly or implicitly to leave the 1ssues

in “limbo > Instead, the Coalition has respectfully proposed an alternative dispute resolution ®

The rural Independents are not reluc

interconnection requirements with the CMR

See, 47U S C §252(c)

tant to arbitrate Section 251(a) and (b)

S providers 1n accordance with the standards

7 CMRS Providers’ Response, p 4, BellSouth

Providers extract the comments of the Coalition’s co

the Coalition acknowledges that “‘any wireless carrier

Response, p 4 1t 1s interesting to note that the CMRS
unsel out of context, and omut the prefatory comment in which
has every right to, under the rules that exist, establish an

interconnection point with the independents and seek transport and termination under Section 251(b)(5) of the

Telecommunications Act As described briefly belo
Response, the CMRS carriers did not want to establi
the CMRS Providers omit this aspect of the remarks
Conference, the full remarks reflect the consistent wi

W n Section B, and more extensively in the Coalition

h an mterconnection point with the Independents  Although
of the Coalition Counsel at the April 22, 2003, Status
llingness of the Coalition members to negotiate and arbitrate

under the rules that exist The Coalition never agreed or indicated that 1ssues beyond the existing rules — 1ssues 1n

fact pending at the FCC — should be subject to Sectio

$ See, Coalition Response, pp 13-15

n 252 arbitration




established pursuant to Section 252(c) of the Telecommunications Act. The CMRS Providers,

however, are attempting to utilize the arbitration process to impose terms and conditions that are

not the subject of statutory requirements or

FCC regulation. The CMRS Providers wrongly

claim that they “merely seek, in simplified terms, reciprocal compensation and interconnection

agreements with members of the Coalition for direct and indirect interconnection in accordance

with Sections 251 and 252 of the Act.””

B. No party has refuted the fa

Providers seek to impose e

subject of pending FCC Py,

The CMRS Providers state that the
proceedings are what the appropriate comp
applied ”'® What the CMRS Providers seek

of the Act and the associated FCC regulatio

For example, the CMRS Providers s

ict that the terms and conditions the CMRS

xceed established requirements and are the very
oceedings.

“central areas of dispute 1n these consolidated
ensation rate 1s and to what traffic it will be

, however, goes far beyond the statutory requirements

ns

eek to apply the reciprocal compensation

requirements of 47 U.S C §251(b)(5) to traffic terminated indirectly by a CMRS provider to an

Independent through an established BellSou

th intraLATA toll trunk.''  The FCC regulations

prescribed pursuant to §251(b)(5), however, specifically contemplate that reciprocal

compensation for transport and termination

“from the interconnection point between the

of traffic exchanged by two carriers 1s available

)
> two carriers.” '° Where a carrier elects to terminate

s CMRS Providers” Response, p 11

10

Id

See, CMRS Arbutration Issue 2 Although

|the CMRS Providers included “direct interconnection” in their

arbitration Petitions (CMRS Issues 7, 14 and 15), theI CMRS Providers did not choose to discuss “direct
interconnection” within the scope of the collective negotiations  The Coalition respectfully notes that 1t may not be
useful to utilize collective negotiations among multiple parties to address the specifics mvolved in the establishment

of points of interconnection and reciprocal compens
Rules
47 CFR §51701(c) See, also Coalition Respon

tions arrangements n accordance with the FCC’s Subpart H

se pp 21-30
6




traffic to a rural Independent, or any carrier, through a Section 251(a) indirect interconnection
arrangement, there 1s no “interconnection point between the two carriers” and the requirements
of the FCC’s rules do not apply."
Another example of the manner in which the CMRS Providers attempt to utilize the
arbitration process to impose conditions that are not established by statute or regulation 1s
demonstrated by the issues the CMRS Providers raise regarding landline originated traffic '
The CMRS Providers want the TRA to impose non-existent requirements on the rural
Independents and dictate the manner 1n which they direct traffic originated on the landline
network and destined to a CMRS network. |Several of the CMRS Providers have advocated that
the FCC declare as interconnection requirements the very conditions that they seek to impose on
the rural Independents.’”>  Apparently not content to wait for the outcome of the pending
proceedings at the FCC, the CMRS carriers seek an inappropriate opportunity in the arbitration
proceeding to convince the TRA to impose|these conditions wrrespective of the fact that they are

not requirements established by statute or ECC regulation. These are requirements the CMRS

carners are seeking to impose 1n the pending FCC proceedings Obviously, the interconnections
the CMRS carriers are seeking before the FCC are not now required by the FCC.

Throughout their response, the CMRS Providers do not attempt to refute the fact that the
terms and conditions they seek to impose on the rural Independents exceed established

requirements The CMRS Providers do noteven acknowledge the existence of the pending

12 In fact, the conditions the CMRS Providers|want the TRA to umpose not only are beyond existing statutory

requirements and FCC regulations, but they are the subject of pending FCC proceedings (See, e g, Coahtion
Response p 9 at fn 8 and Coalition Motion pp 7-8 )

1 See, e g, CMRS Issue 2b, 5,and 12 The QOalluon Response thoroughly addresses each CMRS Issue and
describes n detail how the terms and conditions the CMRS Providers seek to impose are not consistent with
established statutory requirements or FCC regulation

15 See, fn 10




1ssues 1n FCC Docket 01-92, their participa
proceeding to obtain a declaration from the
required The CMRS Providers, instead, sk
CMRS Providers, save for the limited state
existing FCC regulations or the Act itself ”

regulations 1s not an established requiremer

tion 1n that FCC proceeding, or their attempts in that
FCC that the conditions they seek to impose here are
1rt these facts by stating “Every 1ssue raised by the
contract 1ssues 1n the Joint Matrix, arises under

6

An 1ssue that “arises” under the statute and

1t under the statute and regulations

Once again, the CMRS Providers have created “straw men” and countered arguments that

the Coalition has not made and has no need to make. The Coalition does not dispute that the

1ssues “arise” under the Act The Coalition

Act, the resolution of the policy 1ssues and t

, however, does contend that, in accordance with the

he establishment of interconnection requirements 1s

subject to FCC regulation and not an arbitration proceeding The CMRS Providers incorrectly

suggest that the parties “simply disagree ab

these disputes are precisely within the statut

the TRA” The CMRS Providers are inco
of interpretation between the CMRS Provid
are certanly left to the TRA to decide. Wh
where interconnection requirements are esta
very conditions that the CMRS Providers se
1n proceedings before the FCC.

Instead of addressing the specific ar

CMRS Providers focus on a non-1ssue. The

out what the regulations and/or the Act requires, and ‘
ory authority vested by Section 252(c) of the Act to
rrect. The issue 1s not one of “simple” disagreement
ers and the rural Independents — such disagreements
1le this might be the case under other circumstances
blished, 1t 1s not the case 1n this instance where the

ek to impose are the subject of pending consideration

guments set forth 1n the Coalition Response,'” the

CMRS Providers suggest that the “requirements for

indirect interconnection” 1s an example of the disagreement of the parties with respect to the

16 CMRS Providers’ Response, p 6

1 See, e g, Coalition Response, CMRS Issues

1,2,2b,3,4,5,6,and 12

8




requirements of the Act The CMRS Provi

that “both the Act and FCC regulations req

18

interconnection The CMRS Provide

Independents 1n the absence of any citation

the Coalition has never suggested that rural

indirectly to other carriers

In fact, rural Independents connecte

ders state that “[t]he Coalition disagrees” with the fact
uire the Coalition to provide indirect

rs wrongly attribute this position to the rural

or reference No citation or reference exists because

Independents are not required to interconnect

d “indirectly” to other carriers long before the

passage of the 1996 Telecommunications Act and the adoption of Section 25 1(a)."” The rural

Independents have long provided the CMR

BellSouth pursuant to precisely that physic

subject of this proceeding. There 1s no basi
Coalition “disagrees” that rural Independen

CMRS Providers avoid the real 1ssue by foc

dispute over what new terms and condition

arrangement through BellSouth 1s what standards and requirements apply to that specific

S Providers with indirect interconnection through

al indirect interconnection arrangement that 1s the

s for the assertion of the CMRS Providers that the

ts are required to connect indirectly Once again, the
>using on a non-issue. The real 1ssue raised by the

5 are applicable to the existing interconnection

arrangement. The fact 1s that no standards or requirements exist that require the rural

Independents to accept the terms and condi

CMRS Providers have offered not a single

tions that the CMRS Providers seek to impose The

citation or reference to any such requirements or

standards because no such citation or reference exists, other than the references 1n the record in

FCC Docket 01-92 which demonstrate that

18 CMRS Providers’ Response, p 7

19 47U SC §251 (a)

these matters are pending before the FCC.




C. The cases cited by the CM

RS Providers support the position of the Coalition:

the resolution of open issucles must be in accordance with established statutory
requirements and FCC regulations.

The CMRS providers cite Section 252(b) of the Act as support for their statement that the

“Act requires the TRA to arbitrate ‘any ope
important part of the Act The Act states th

forth 1n the petition and the response, if any

implement subsection (c) upon the parties to the agreement

(c) 1s the “Standards for Arbitration” which
section 251, including the regulations presc
The CMRS Providers, however, do not war
no requirements exist for the conditions the
appropriate resolution of the “open 1ssues” |
dismissal of the CMRS Issues that seek to 1

The CMRS Prowviders, nonetheless,

interconnection policy requirements within

position, the CMRS Providers argue that [

n issues’.”?® The CMRS Providers left out an

at “The State commuission shall resolve each 1ssue set
, by 1imposing appropriate conditions as required to
,’2

' The reference to “subsection

require that the “conditions meet the requirements of

ribed by the Commission pursuant to section 251 >
1t the TRA to apply the existing requirements because

y seek to impose on the rural Independent The

n accordance with the existing requirements 1s the

npose non-existent requirements 2

hope to convince the TRA to establish new

the arbitration proceeding In support of their

v]arious Circuit Courts of Appeal that have reviewed

state arbitration decisions have established a two-tiered standard for questions decided pursuant

to the Act and for questions decided pursua

0 CMRS Providers” Response, p 5 citing 47

21

47U S C §252 (b)(4)C)

22

47USC §252 (c)

23

dispute” (CMRS Providers’ Response, p 11), the Co
dismissal of these 1ssues, the arbitration proceeding

nt to state law.” (footnote omutted) * On the basis of

USC §252 (b)

Because these 1ssues are those that the CMRS Providers have correctly characterized as “central areas of

alition has respectfully proposed that subsequent to the
hould be referred back to Docket 00-523, and that all parties,

including BellSouth, should participate 1n altematxveI dispute resolution simular to that which has taken place in other
States where CMRS carriers interconnect indirectly to rural telephone companies through BellSouth

24

CMRS Providers’ Response, p 5

10




these cases, the CMRS Providers once more argue against a position that the Coalition has not
taken. The CMRS Providers suggest that the Coalition believes that “all state law questions

would be beyond the purview of a Section 252 arbitration "%

That 1s not the position of the
Coalition. The Coalition does not dispute that the TRA may resolve all state law 1ssues 1n
accordance with state law. The Coalition does, however, dispute any suggestion that the Section
251 interconnection 1ssues can be resolved 1n any way other than 1n accordance with existing
statutory and FCC requirements. Those requirements are set forth in the standards for arbitration

set forth in Section 252(c) of the Act The decisions of the Courts of Appeals cited by the CMRS

Providers support the position of the Coalition-

Those courts have held that the federal judiciary should first review

de novo whether a state public service commission’s orders comply

with the requirements of the Telecommunications Act 2

In an attempt to bolster their contention, the CMRS providers also point to two state

arbitration decisions, one 1n Iowa and the other in Oklahoma. The CMRS Providers apparently
hope that the TRA will elect to follow the course laid out in these two states 1rrespective of the
Section 252(c) statutory standard ?” Neither the Coalition member company representatives nor
Coalition Counsel participated 1n either of these state proceedings. The CMRS providers do not
indicate whether the rural Independent company participants 1n these proceedings voluntarly
submutted all 1ssues to arbitration or whether they objected to the arbitration of 1ssues that
address the imposition of interconnection conditions beyond the scope of established statutory

and FCC requirements

The CMRS Providers also attach a March 5, 2004, Order 1ssued by the United States
|

=3 CMRS Providers’ Response, p 6

Michigan Bell Telephone Company v MFS lIntelenet of Michigan, Inc , 339 F 3d 428 at 433 (6™ Cir
2003)

CMRS Providers’ Response, pp 7-8

11




District Court for the Western District of O

Oklahoma Corporation Commussion. The (

klahoma which upholds the arbitration decision of the

CMRS Providers state that the “issues 1n that case

were virtually 1dentical to the 1ssues raised 1n this proceeding ”*® A review of the District Court

Order, however, does not indicate that the ¢
conditions imposed by the Oklahoma Corp
requirements and FCC regulations Nor do
interconnection conditions are the subject o
know whether these facts were or were not

Coalition know 1f these facts were raised, b

court addressed the fact that the interconnection

oration Commuission exceed the established statutory

es this Order address the fact that the imposed
f pending FCC consideration The Coalition does not
raised before the District Court. Nor does the

ut 1ignored 1n error. Contrary to the urging of the

Authority by the CMRS Providers to follow the course of two other state commussions, the

Coalition respectfully suggests that the facts

before the TRA or relevant to this proceedir

The CMRS Providers claim that the

position 1s found 1 an FCC arbitration dect

y and circumstances of those proceedings are not

18

“clearest repudiation” of the position of the Coalition

sion, In re Petition of WorldCom, Inc, 17 FCC Red

27 (July 17, 2002) (the “Virgima Arbitration Order”).”” The CMRS Providers rely on paragraph

3 of this decision to support their claim that
mnterconnection requirements within an arbi

before the FCC.*°

A review of the Virginia Arbitration

a state regulatory authonity can determine

ration proceeding when the 1ssues are pending

Order, however, further demonstrates that the FCC

actually rejected the position of the CMRS Providers. In fact, the very paragraph of the Virgimia

Arbitration Order quoted by the CMRS Providers reiterates the requirement of Section

28
Coahition Counsel participated 1n this litigation

29

CMRS Providers’ Response, p 8

CMRS Providers’ Response, p 7 Again, neither the Coalition member company representatives nor

12




252(b)(4)XC)*' The CMRS Providers con

the Virginia Arbitration Order.

veniently omitted the last sentence of paragraph 3 of

Accordingly, in addressing the 1ssues that the parties have presented for
arbitration — the only 1ssues that “Ile decide 1n this order — we apply
current Commussion rules and precedents, with the goal of providing the

parties, to the fullest extent possible, with answers to the questions that

they have raised **
The FCC also notes in the Virginia Arbitrat

of review to be used 1n arbitration by the C

open 1ssue and 1mposing conditions upon the parties in the interconnection agreement

The Coalition maintains that both th

1on Order that “Section 252(c) sets forth the standard

ommission and state commissions 1n resolvmg any

333

¢ CMRS Providers and the Coalition were free to

negotiate voluntarily to reach mutually acceptable terms and conditions irrespective of the

established requirements of Section 251 of the Act and FCC regulations The Coalition

negotiated 1n good faith, but agreement was

not reached. In this arbitration, resolution of the

open 1ssues 1s not subject to the imposition of terms and cond:tions that exceed the existing

established requirements. In the Virgima
circumstance 1n speaking to the rights of the

Simularly, they may agree to term

Arbitration Order, the FCC addresses this very

> parties to an arbitration,

s that are not compelled by, or are even

mconsistent with, sections 251(b) and (c) of the Act. However, 1f the
parties have not reached such an Iunderstandmg and have asked the
Commission to arbitrate ther dlsll)ute, we will do so based on existing
law and expect that any change 1n that law will be reflected in the

contract 34

The Virgima Arbitration, relied so heavily upon by the CMRS Providers, supports the

Coahtion Motion The CMRS carriers are fully aware that the terms and conditions they seek to

% Id,p,9

A See,p 10atfn 21, mfra

Virginia Arbitration Order, para 3 (undersc

3 Id, at para 29

39 Id , at para 34 (Underscoring added )

oring added)
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impose on the rural Independents are not ex

existing law, the Authority may resolve the
dismissal because the terms that the CMRS!
requirements Accordingly, the Authority s

11. BellSouth is an indispensable par

conditions applicable to the existi
to the Rural Independents.

1sting interconnection requirements, and that their

proposed terms and conditions are the subject of pending FCC proceedings. Consistent with the

“open 1ssues” raised by the CMRS Providers through
Providers seek exceed established statutory and FCC
hould grant the Coalition Motion.

ty to any proceeding establishing new terms and
ng indirect interconnection of the CMRS Providers

The Coalition has thoroughly and specifically identified a multitude of 1ssues 1n this

proceeding that cannot be resolved n the absence of BellSouth **  In the Coalition Motion, the

Coalition noted that the Authority’s own ru
party” 1s a defense to a complaint or petitio
Coalition also supported 1ts Motion to join
Tennessee Rules of Civil Procedure. This
“leave any of the persons already parties su
multiple, or otherwise inconsistent obligati
Independents respectfully submut that BellS

required to ensure both that all 1ssues can b

les provide that “failure to join an indispensable

n 1n a contested case TRA Rule 1220-1-2- 03 The
BellSouth by reference to Rule 19 01 of the

Rule requires joinder of a party whose absence would
bject to a substantial risk of incurring double,

ons by reasons of the claimed interest ” The rural

outh’s participation in this proceeding 1s very much

e resolved, and that the rural Independents do not

35

interconnection with another carrier in the absence ¢t

“The 1COs respectively maintam that no re

asonable authority would require a carrier to accept physical
hat these and other basic responsibilities are maintained by

BellSouth or any similarly situated “transit” provxde’r including, but not limited to (a) establishment of trunking

facihities and a physical interconnection point with t

he ICOs, (b) responsibility to establish proper authority for

erther BellSouth or the ICOs to deliver traffic of thitd parties to the other, (c) responsibility not to abuse the scope of
traffic authorized by the arrangement (1 e , the transmission of unauthorized traffic), (d) provision of complete and
accurate usage records, (e) coordination of billing and collection and compensation (as discussed above in the
previous 1ssue), (f) responsibilities to resolve dxsput'es that will necessartly involve 1ssues where the factual
information 1s 1n the possession of BellSouth (e g, how much traffic was transmitted, and which carrier originated
the traffic), (g) responsibilities to act to implement network changes which alter or terminate the voluntary
arrangement between the ICOs and BellSouth, (h) n{esponsnbllltles to coordinate appropriate actions in the event of
default and non-payment by a carrier transiting traffic through BeliSouth The ICOs do not suggest that this list 1s

exhaustive, this list, however, demonstrates the fact
the absence of established terms and conditions regz
the terminating carner ™

See, Coalition Response at

ual reality that a “transit” agreement will not and cannot work
rding the responsibilities and obligations of the transit carrier to
pp 42-43, Coalition Motion, p 11

14




incur multiple or inconsistent obligations

In response to the Coalition Motion

to add BellSouth as an indispensable party, BellSouth

and the CMRS Providers fail to address either the substantive 1ssues raised by the Coalition or

the applicable state law. Instead, and most
argue that the Telecommunications Act doe
agreements "¢ The irony 1s the fact that b
regulations have established standards or re
interconnection arrangements. The CMRS
the context of their intent to impose non-ex
Independents.’” Yet, they apply this fact in
argument 1S mnapposite

As the CMRS Providers have recog;

not the subject of Section 251 requirements

ironically, both the CMRS Providers and BellSouth

s not establish a “process to negotiate/arbitrate 3-way
oth parties recognize that neither the Act nor FCC
quirements applicable to the negotiation of indirect

Providers and BellSouth fail to recognize this fact in

1stent Section 251 requirements on the rural

their opposition to the joinder of BellSouth where the

nized, those matters raised in an arbitration that are

may be resolved by the state regulatory authority

pursuant to state law  The fact that the Act does not address who should be the parties to an

indirect interconnection negotiation and arb
regarding joinder of parties.*®
Neither BellSouth nor the CMRS Pr

TRA Rule 1220-1-2-.03 and Rule 19 01 of't

itration does not preclude the application of state law

oviders address the applicable state law set forth in

he Tennessee Rules of Civil Procedure. Instead,

36 CMRS Providers’ Response, p 9 See also

7 Section 1, infra

3 The Coalition respectfully suggests that the

BellSouth Response, p 10

absence of any reference 1n the Act or FCC regulations to the

requirements and standards for an indirect iterconnection arrangement 1s indicative of the fact that neither the Act

nor the FCC contemplated the establishment of term

s and conditions sought by the CMRS Providers with respect to

the existing indirect physical interconnection arrangement There 1s no basts to suggest that either the Act or the
FCC would silently override state law and basic common law principles regarding joinder of parties It 1s far more

likely that the Act and the FCC contemplate that an

agreement between the oniginating carrier and the in
intermedary carrier and the ternunating carnier Thi
existing indirect interconnection of the CMRS Provi

ndirect interconnection arrangement would involve one
ermediary carrier, and a second agreement between the

5 1s precisely the current framework that governs the already
ders to the rural Independent networks through BellSouth

15




both parties misplace their focus and relian
addresses “petitions for intervention,” and r
off the mark 1s the reliance of BellSouth an
TRA Order in Docket No 96-01152 1n whi
Advocate to intervene 1n an interconnection

That Order addressed the interventi
request to join a necessary party involved ir

01152, the Consumer Advocate sought to 1t

e on TRA Rule 1220-1-3- 10. *° This rule, however,
10t the joinder of an indispensable party Simuilarly

d the CMRS Providers on a September 11, 1996,

ch the Authority denied the petition of the Consumer
arbitration.

on of the Consumer Advocate. It did not address a

1 an interconnection arrangement In Docket No. 96-

itervene 1n a negotiation and arbitration process to

convene a contested case 1n order to protect 1ts interests In denying intervention, the TRA

concluded that the Consumer Advocate’s 1n
may nclude at the time any completed nte
1s submitted for approval) ”

The circumstances here are far diffe
3- 10 1srelevant BellSouth clearly does n
one of the three telecommunications carrier
arrangement The CMRS Providers seek t
this three-way indirect interconnection, and
that cannot be resolved 1n the absence of Be
consistent with applicable state law, BellSo

BellSouth not added to this proceeding, the

dismissed.*°

terests could “be protected at the proper time (which
rconnection agreement between BellSouth and AT&T
rent. Neither “intervention” nor TRA Rule 1220-1-
ot seek to intervene in this proceeding BellSouth is
s involved 1n the existing indirect interconnection

) establish new terms and conditions applicable to
the Coalition has 1dentified specific related 1ssues
21ISouth. The Coalition respectfully submuts that,
uth 1s an indispensable party to this proceeding If

petitions must, 1n accordance with Tennessee law, be

39 CMRS Providers’ Response, p 10, BellSou

w0 Both BellSouth and the CMRS Providers re

ith Response, p 6

ference existing interconnection agreements and suggest that a

16




III.  The Coalition Motion is timely an

The CMRS Providers and BellSoutk

d should be granted.

1, having failed to rebut the Coalition Motion on the

basis of the applicable facts and law, attempt to obtain dismissal of the Motion on the basis that 1t

»dl

1s “untimely The CMRS Providers stric
Coalition Motion issues 1n the Coalition Re

what the Coalition did

The CMRS Providers ignore this fac

previously moving to dismiss pursuant to T
Tennessee Rules of Civil Procedure The (

the December 1, 2003, Coalition Response

jently argue that the Coalition should have raised the
sponse to the arbitration petitions.*? That 1s precisely
-t and dig 1n deeper, chiding the Coalition for not

RA Rule 1220-1-2.03 and Rule 12 02 of the

Coalition did, however set forth a prayer for relief in

to the arbitration petitions

Consistent with this Response, the ICOs respectfully request that the

Tennessee Regulatory Authority:

billing” “ transit traffic” is

confine this proceeding to consideration of the so-called “meet-point

Sues which led to the Pre-Hearing

Officer’s requirement of collective negotiations; prior to expending
further resources, the ICOS respectfully urge the TRA to consider
the utilization of alternatlve dispute resolution means, recognizing
the fact that: 1) the FCC has not established standards and rules
applicable to indirect “traqsnt” arrangements; and 2) many of the
associated issues are currently before the FCC.

require BellSouth to become a party to this proceeding in order to

address comprehensively the issues raised in the context of three-
party interconnection arra[ngements.44

rural Independent and a CMRS Provider may enter 1l

nto two-party indirect interconnection agreements without

requiring the itermediary party to be a party (CMRS Providers’ Response, p 11, BellSouth Response, p 3) The

fact that two parties may enter such a two-party agre
must do so involuntarily

“ CMRS Providers’ Response, pp 12-13, Be

2 CMRS Providers’ Response, p 12

“ See, e g , Coalition Response, Section 1, pp

references are made to 1) CMRS Issues that should
requirements, and 2) issues that require the participa

44

procedural requirements of Section 252 of the Act w

ement voluntarily does not estabhsh a requirement that a party

ISouth Response, p 5

3-15 Throughout the entire Coalition Response, specific
be dismissed because they propose non-existent iterconnection
1on of BellSouth

Coahtion Response, p 98 The Coalition respectfully notes that an arbitration procedure combines the

1th applicable state procedural requirements Cognizant of all
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Having first set forth 1ts request for

2003, the Coalition reiterated its request in

procedural schedule established by the Pre-
timely basis, and supported 1ts request on th

CONCLU

relief in the Coalition Response filed on December 1,
the Coalition Motion filed 1n accordance with the
Hearing Officer The Coalition has sought relief on a
e basis of irrefutable law and fact.

SION

The Coalition does not seek to avoid an arbitration of new terms and conditions for

interconnection of CMRS providers to the rural Independent networks 1f such terms and

conditions are established on the basis of st

the standards of arbitration set forth 1n Sect

by the CMRS Providers, however, are not ¢

appropriate resolution of the “open 1ssues”

Moreover, the Coalition has not sou

atutory and regulatory requirements consistent with
on 252 of the Act. The terms and conditions sought
onsistent with these requirements Dismissal 1s the
the CMRS Providers have raised

ght to avoid the orderly establishment of lawful new

terms and conditions applicable to the existing indirect interconnection of the CMRS Providers

to the rural Independents through BellSoutt

and orderly establishment of new terms and

BellSouth that are the subject of a pending

respectfully submits that new terms and cor

indirect interconnection arrangement (inclu

dispute resolution under the auspices of the

1 The Coalition respectfully maintains that the lawful
conditions precludes the “self-help” actions of
petition in Docket 00-523.*> The Coalition

1ditions among all of the carriers participating 1n the

ding BellSouth) may be reached through alternative

Authority in a manner similar to those agreements

of these requirements, the Coalition incorporated th
Response, anticipating the procedural argument nov

e relief 1ts seeks 1n the Coalition Motion nto the Coalition

incorrectly raised by the CMRS Providers The Coalition also

expected that the Authority would assign the arbitration proceedings to a Pre-Hearing Officer, as 1t has done, and

that the Pre-Hearing Officer would establish a sched
the parties subsequently agreed

ule that included an opportunity to file a prehminary motion, as

* In this regard, the Coalition respectfully no

tes that BellSouth has utilized the opportunity presented to

respond to the Coalition Motion in this proceeding as an additional opportunity to respond further to the recent

March 8, 2004 Coalition Reply Brief addressing the
of the BellSouth Response 1s not pertinent to the CoI
rights to respond appropriately in Docket No 00- 52:

Coalition Petition pending in Docket No 00-523 Thus aspect
alition Motion 1n this proceeding The Coalition will reserve 1ts
3
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reached 1n several other states where the CMRS Providers utilize an indirect interconnection to
the networks of rural telephone companies through BellSouth The Coalition respectfully
proposes that after the dismissal of the Section 252 arbitration petitions, the unresolved matters

should be referred to the Hearing Officer in Docket No 00-00523 (the proceeding in which the

underlying 1ssues arose) wherein all parties may have the opportunity to participate n alternative

dispute resolution and establish new terms and conditions applicable to the existing indirect

|

interconnection arrangement In the alternative, 1f BellSouth 1s not made a party to these

proceedings, the arbitration petitions must be dismissed
Respectfully submuitted,
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